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REASONABLE TIME IN THE PERFORMANCE j; 


OF CONTRACTS. 


The issue of this Journal of the 15th of 
March was particularly for Missouri. This 
issue is for Minnesota, North and South 
Dakota, though the cases selected for discus- 
sion, will be found to be of universal import- 
ance. The one which we have selected to il- 
lustrate the subject of this editorial, is a Min- 
nesota case, to be found in the 110 N. W. 
Rep. 4, the case of Cummings v. Wilson, 
which has a dissenting opinion. Both the 
opinions have the merit of being terse, an ex- 
cellent quality in opinions. The opinion of 


, the court is as follows, by Jaggard, J.: ‘‘The 


plaintiff and respondent commenced this ac- 
tion againat defendant and appellant to com- 
pel specific performance of a contract to sell 
land. The court overruled defendants’s de- 
murrer based onthe ground that the facts 
stated in the complaint did not constitute a 
cause of action. 

Of the various points made ‘on this appeal 
only one is meritorious. The breach of the 
agreement was alleged in the following terms: 
‘That, pursuant to the terms of said agree- 
ment, the defendant was to deliver to the 
plaintiff an abstract of title to said premises, 
and, although said abstraact has been duly 
demanded, the same has not been delivered.’ 
The contract required that ‘an abstract of 
title to said premises should be furnished said 
purchaser without delay.’ It is to be noted 
that the complaint did not allege refusal to 
deliver. The only question, then, presented 
by the pleading was whether, as a matter of 
law, the failure to deliver constituted a 
breach. The complaint was verified on Feb- 
ruary 23d, and was served personally on the 
27th. The contract was dated on the 15th of 
February. On this state of the record all the 
plaintiff could have proved would have been 
the facts of demand and non-delivery. If the 
court could not presume that this delivery 
was not within a reasonable time, the plaint- 
iff could not have made out acase. We do 
think that a court could not so presume. 





The complaint, therefore, failed to allege a 
breach, and was demurrable.’’ Mr. Justice 
‘Lewis dissented. It seems very plain to us, 
that the contract in question was not one 
where the terms were so definite as to settle 
the question of what was meant by, ‘‘without 
delay,’’ so as to say a week or ten days con- 
stituted such a breach of the contract as to 
give the other party the right to regard it as 
abandoned. Evidence might have been in- 
troduced to show, without varying the terms 
of the contract, that such a delay was unrea- 
sonable, but whether it was or was not, was a 
question which should properly have -been 
submitted to a jury. Mr. Justice Lewis, 
says: ‘‘I think the complaint, when consid- 
ered in connection with the contract, fairly 
alleges that the respondent made a demand 
upon appellant for the delivery of the ab- 
stract; that such demand was refused, and 
the abstract was not delivered, and, inasmuch 
as the contract provided that the abstract 
should be furnished without delay, it was en- 
tirely a matter of defense if the demand for 
the abstract was made sooner than contem- 
plated. Anabstract may already have been 
made. There may have been good reason 
for speedily closing the deal, and it should 
not be assumed that several days would be 
required to secure an abstract from the regis- 
ter of deeds’ office. At any rate, if such was 
the fact, it was purely defensive matter. I 
find no difficulty in concluding that the com- 
plaint states facts sufficient to constitute a 
cause Of action.’’ By turning to Words and 
Phrases, Vol. 7, p. 5977, we find the ques- 
tion admirably set forth in the abstracts of 
opinions which, to our mind, clearly show, 
that such questions as that considered in the 
principal case, are of fact and not of law. 
For example: ‘‘That is a reasonable time 
that preserves to each party the rights and 
advantages he possesses, and protects each 
party from losses that he ought not to suf- 
fer.’”’? Scannell v. American Soda Fountain 
Co., 161 Mo. 606, 61 S. W. Rep. 889. If 
the facts stated in a petition show conclusively 
that the time proposed for performance would 
not protect the complainant’s rights, or would 
result in loss, the question is clearly one of 
law. The next case cited is Bowen v. De-— 
troit City Ry. Co., 54 Mich. 496, 501, 20 N. 
W. Rep. 559, 562, 52 Am. Rep. 822: ‘‘Rea- 
sonable time is defined to be, so much time 
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as is necessary, under the circumstances, to 
do conveniently what the contract or duty 
requires to be done in a particular case.’’ 
This shows that the term without delay must 
be considered as a circumstance in view of 
all those which entered into the making of 
the contract, and was a question for a jury in 
the principal case. It would, therefore, have 
been admissible in the principal case for the 
defendant to have shown that the plaintiff 
knew that the defendant was depending on 
immediate performance by the plaint:‘f {n or- 
der to carry out his part of the agreement. 
That would be a competent matter of defense, 
just as Mr. Justice Lewis said: 
entirely a matter of defense if the demand for 


the abstract was sooner than contemplated.’’ | 


Now suppose there were some matters which 
were necessary to be cleared up with reference 
to the title, which required six weeks, would it 
not be the business of the party upon whom 
the objection rested to procee« without delay ? 
Whether he did or did not, would’ be a 
question of fact under all the vircumstances. 
Therefore, ‘‘in determining what isa reason- 
able or an unreasonable time, regard is to be 
had of the nature of the instrument; the 
usage of trade or business, if any, with re- 
spect to such instruments, and the facts of 
the particular case.’’ Bates’ Ann. St. Ohio, 
1904, sec. 3178b; Rev. Laws Mass. 1902, p. 
653, ch. 73, sec. 209; Code Supp. Va. 1898, 
sec. 2841; Ann. Codes & St. Oreg. 1901, 
sec. 4592. ‘*Without delay,’’ in other words, 
must be construed to mean reasonable time 
under the circumstances. Thirty days might 
have been shown by evidence to have been 
without, delay, or five days an unreasonable 
delay, under all the circumstances of the case. 

In Mersy Steel & Iron Cu. v. Naylor, L. R. 
9 Q. B. Div. 648, Jessel reaffirmed the doc- 
trine of Freeth v. Burr, and held that whether 
there has been a renunciation of a contract 
by the defendant is a question of fact to be 
determined by the nature of the breach and 
the circumstances under which it occurred. 
In affirming this opinion in the house of 
lords, 9 App. Cas. 438, Lord Selborne said: 
‘*You must look at the actual circumstances 
of the case in order to see whether one party 
to the contract is relieved from its future per- 
formance by the conduct of the other. You 
must examine what that conduct is, so as to 
see whether it amounts to a renunciation—to 


“*Tt was! 





an absolute refusal to perform the contr act— 
such as would amount to a rescission had he 
power to rescind, and whether the other 
party may accept it as reason for not per- 
forming his part; and I think nothing more 
is necessary in the present case than to look 
at the conduct of the parties and see whether 
anything of that kind has occurred here?’’ 
The true rule is to examine each particular 
case in the light of all the surrounding circum- 
stances. ‘This is the test of all these ques- 
tions relative to the breach of a contract. If 
a plaintiff charges a defendant with a breach 
of a contract, the defendant may show that 
not he, but the plaintiff was guilty of the 
breach as a defense. Johnstone v. Milling, 
L. R. 16 Q. B. Div. 460, 30 L. R. A. 33. 
All the above goes to show that Mr. Justice 
Lewis is fully sustained by weighty authority, 
and this means, good sense or reason. 








NOTES OF IMPORTANT DECISIONS. 





WITNESSES—MAY CouRT INSTRUCT JURY TO 
DISREGARD ENTIRE ‘TESTIMONY OF WITNESS 
Wuo Has TESTIFIED FALSELY IN ANY PARTICU- 
LAR.—Many practices grow up and establish 
themselves as usages in our various nisi prius 
courts, which have no foundation in law or rea- 
son, and which, for some reason, fail to arouse 
objectiow on the part of attorneys practicing at 
the bar. One of these practices is the one on ac- 
count of which the Supreme Court of Pennsyl- 
vania reversed the judgment of the court of oyer 
and terminer of Warren county, Pennsylvania, in 
an opinion handed down in the recent case of 
Commonwealth v. Ieradi, 64 Atl. Rep. 889. 

This case was a prosecution on an indictment 
for murder in the first degree. One of the in- 
structions given by the court was one which it 
seems to have been the custom to give in every 
case as follows: ‘*Where there is a conflict of 
testimony it is your duty to reconcile the evi- 
dence, if you can, with the presumption that each 
man is telling the truth. But if you cannot, and if 
there is such a conflict of the evidence, and the 
evidence leads you to believe that one of the wit- 
nesses has sworn falsely, and you arrive atthe 
conclusion that he has, then such witness is not 
to be believed in any respect, and you must dis- 
card his testimony.’’ An instruction of this kind 
is palpable error. It takes away from the jury 
the right to weigh the evidence and test its cred- 
ibility by other standards in those cases where a 
witness may have testified truthfully as to many 
facts but, accidentally, or otherwise, been caught 
on cross-examination to have sworn falsely on 
some immaterial or even material fact. If it is 
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human to err it is folly for a court to demand ab- 
solute exactness of statement of any witness at 
the peril of having his whole testimony excluded 
under the peremptory instruction of the court. 

The argument of the court in the principal case 
isa very concise statement of the error in this 
particular instruction. The court said: ‘The 
appellants and their witnesses may have sworn 
falsely as to some facts which were not material; 
but, even if their testimony was false as to some 
material fact, the jury were not required to dis- 
believe them as to all other material facts to 
which they testified. The maxim ‘Falsus in uno, 
Jalsus in omnibus,’ has modernly been relaxed and 
restricted in its application. The rule is that, if 
a witness wilfully and corruptly swear falsely to 
any material fact in a case, the jury are at liberty 
to disregard the whole of his testimony. 30 Am. 
& Eng. Ency. of Law (2d Ed.), 1072. But the 
correct principle goes no farther than to say that 
the jury may disregard the testimony, not that 
they must disregard it. This is the form of the 
rule as laid down in the great majority of juris- 
dictions. 2 Wigmore on Evidence. p. 1173. 

In Knowles v. People, 15 Mich. 408, the court 
said: ‘There has never been any positive rule of 
law which exciuded evidence from consid- 
eration entirely on account of the wilful false- 
hood of a witness as to some portions of his testi- 
mony. Such disregard of his oath is enough to 
justify the belief that the witness is capable of 
any amount of falstication, and to make it no 
more than prudent to regard all that he says with 
strong suspicion, and to place no reliance on his 
mere statements; but, when testimony is once 
before the jury, the weight and credibility of 
every portion of it are for them, and not for the 
court, to determine. The duty of the court is to 
give them such full cautions as will lead them to 
the intelligent performance of their functions.’ ”’ 








CHRISTIANITY AND THE LAW. 





There is, in the federal constitution, no ex- 
press recognition of Christianity, on the one 
hand, nor is there any repudiation of ,it, on 
the other. The purpose of the instrument 
was to create a stable central government, 
but one whose powers should be limited to 
those expressly or impliedly delegated, and 
which, in all cases, were to be merely those 
which were proper and necessary to the cre- 
ation of a federated nation. The powers 
granted, therefore, were largely military, 
commercial and fiscal in their nature. They 
had but little to do with the domestic economy 
of the several states, with their internal po- 
lice, with the every-day life of their citizens.* 


1 ‘The state has the same undeniable and unlimited 
jurisdiction over all persons and things within its ter- 





The question of religion was deemed to be 
essentially a matter for state regulation and 
consideration. So jealous, indeed, were the 
several states of their prerogatives in this re- 
spect that the religious liberty of their re-- 
spective citizens was forever protected against 
federal encroachment by the insertion of pro- 
visions in the national charter which with- 
held from the federal congress the power of 
making any law respecting an establishment 
of religion, or prohibiting the free exercise 
thereof, or abridging the freedom of speech 
or of the press, or which should deprive per- 
sons of life, liberty or property without due 
process of law. It seems, however, to have 
been conceded from the very beginning that 
the new nation was essentially a Christian na- 
tion, and the confederating states essentially 
Christian states. The contemporary con- 
struction and practice seems to point unequi- 
vocally in this direction, for, although there 
are few if any adjudicated cases to point 
to, it seems to have been taken for granted 
at a very early time that no principle 
of constitutional law was violated when 
thanksgiving or fast days were appointed, 
when chaplains were designated for the army 
and navy, when legislative sessions were 
opened with prayer, or when religious teach- 
ing was encouraged by the general exemption 
of houses of religious worship from taxation 
for the support of the government.? The 
very fact, indeed, that there are no cases in 
which expenditures for these purposes have 
been contested shows unequivocally the gen- 
eral understanding and desire. The power 
to expend money raised by general taxation 
for the payment of the salaries of the chap- 
lains of congress, of the army and of the navy, 
could only have been an implied power-—the 
power to do all things reasonably necessary 
to make the army and navy, control over 
which had been expressly delegated to the 
central government, effective, to properly 
conduct the meetings of the legislative bodies, 
and to provide for the general welfare. If 
ritorial limits as any foreign nation, where that jur- 
isdiction is not surrendered or restrained by the con- 
stitution of the United States. * * * All those 
powers which relate to merely municipal legislation, 
or what may properly be called internal police, are 
not thus surrendered or restrained, and, consequent- 
ly, in relation to these, the authority of the state is 
complete, unqualified and exclusive.’’ Barbour, J., 


in City of New York v. Miln, 11 Pet. 102, 139. 
2 Cooley Const. Lim. 470, 
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unconstitutional at all, the practice was un- 
constitutional, because it was not authorized, 
and because it was in violation of the provi- 
sion which forbade the taking of property 
without due process of law. If the purpose 
was not a governmental purpose, public 
money was used for a purpose not authorized, 
and the taxpayers to that extent were deprived 
of property without due process of law. The 
uniform practice, indeed, and acquiescence 
can point to no other conclusion than that the 
encouragement of the religious impulses of 
the nation was looked upon as a matter of 
governmental concern, and the opinion must 
have been universally entertained from the 
beginning that there were some religious uses 
to which public property could be put, for 
which public moneys could be expended, and 
for which private property could be taken or 
levied on under the form of taxation, and 
that persons taxed for such purposes could 
not be deemed deprived of property without 
due process of law. ‘‘The constitutional 
principle is well established that when a par- 
ticular construction has beeri accepted as cor- 
rect, and especially when it has occurred con- 
temporaneously with the adoption of the con- 
stitution, and by those who have had an op- 
portunity to understand the intent of the in- 
strument, it is not to be denied that a strong 
presumption exists that the constitution right- 
ly interpreted the intention.’’® There can, 
however, be no doubt that the question is a 
close one, and that in every case where pub- 
lic money or public property is used for re- 
ligious purposes the rights of all should be 
respected as far as possible; that in the leg- 
islative bodies the services provided for should 
be conducted by representatives from as 
many of the creeds or denominations repre- 
sented in the audience as possible ; that in the 
regiments of the army and in the ships of the 
navy the chaplain should belong to the relig- 
ion or sect most largely represented among 
the soldiers and sailors, and not be chosen 
uniformly from one sect or church, as is the 
case in the navy at the present day; that 
where the Bible is read, that version of it 
should be used which is most generally rec- 
ognized as authentic by the listeners;* and 
that, above all, controversial and doctrinal 


8 Cooley Const. Lim. 67; Pfeiffer v. Board of Eduea- 
tion (Mich.), 77 N. W. Rep. 250, 252. 
4 See latter part of note 7. 





questions should, as far as possible, be omit- 
ted. If this be done, there would seem to be 
but little objection to the practice. The law, 
it would seem, should only be solicitous for 
the protection of rights which are tangible 
and which really exist, and in the prevention 
of injuries which are actual. The moral force 
and civic value of the teachings of Christ are 
everywhere recognized.” We hear much of 
the fact that Christianity itself is divided into 
numberless sects ; that it is not the religion of 
the Mohammedan, the Atheist or the Jew, 
and that, therefore, it should not be encour- 
aged by an impartial and democratic state. 
We also are told that the different versions 
of the Bible differ in many particulars. But, 
after all, how many Christian sects are there 
that do not repeat the Lord’s prayer and the 
Nicene creed and emphasize the teachings of 
the sermon on the mount? How many Mo- 
hammedans are there among us; how many 
Jews, or even Atheists are there, who, though 
they may not believe in the divinity of Christ 
or in the inspiration of the new testament, are 
not impressed by the magnificent ethics 
therein taught and by the lofty ideals of its 
central figure? So, too, if we would elimin- 
ate from public life and from public addresses 
all taint of sectarianism, we must suppress 
one-half of our printed literature, for nearly 
all of it reflects more or less the religious be- 


5 “No more competent code of morals exists than is 
contained in the New Testament, which reaffirms and 
emphasizes the moral obligations laid down in the 
Ten Commandments.” Cassoday, J., in State v. 
School District, 76 Wis. 177. ‘‘Religion in America 
takes no direct part in the government of society, but 
nevertheless it must be regarded as the foremost of 
the political institutions of that country; for if it does 
not impart a taste for freedom, it facilitates the use of 
free institutions. Indeed, it isin this same point of 
view that the inhabitants of the United States them- 
selves look upon religious belief. I do not know 
whether all of the Americans have a sincere faith in 
their religion, for who can search the human heart? 
But I am certain that they bold it to be indispensable 
tothe msintenance of republican institutions. This 
opinion is not peculiar to a class of citizens or toa 
party, but it belongs to the whole nation, and to every 
rank of society.”” De Tocquevills, Democracy in 
America, Vol. 1, p. 829, Aldine Ed. ‘Religion, mor- 
ality and knowledge being necessary to good govern- 
ment and the happiness of mankind, schools and the 
means of education shall forever be encouraged.” Or- 
dinance of 1787 for the government of the territory 
of the United States northwest of the River Ohio. 

6 At the last meeting of the World’s Congress of 
Religions which was held at the Columbian Exposi- 
tion in Chicago, Rabbi Hirsch asked the audience to 
repeat with him the ‘prayer which is common to all 
nattons, all religions, all sects, the Lord’s Prayer.” 























XUM 


VoL. 64 


CENTRAL LAW JOURNAL. 


249 








lief of its authors, and the Bible is filtered 
through almost every page.’ 

Even where the state constitutions have 
expressly prohibited the use of state funds or 
property for the maintenance of any religious 
body, or for sectarian purposes, the courts 
have not,- as a general rule, allowed the pro- 
visions to militate against the great religious 
impulses and needs which exist in every na- 
tion and in every community. It istrue that 
in some few jurisdictions the reading of the 
Bible in the public schools, even though with- 
out comment of any kind, has been held to 


7 This even Chief Justice Cassoday admits in his 
opinion in the case of State vy. District Board, in which 
he concurred with the majority of the Supreme Court 
of Wisconsin in holding that the mere reading of the 
Bible in the schools without comment, was sectarian 
instruction and a form of religious worship. He 
sought to draw a distinction between the religious in- 
struction which would come from reading the Bible 
thus filtered and reading the Bible directly; a distince- 
tion between religious instruction, which he held was 
permissible, and worship or sectarian instruction, 
which he held was not permissible. In his opinion he 
said: “It should be observed, in this connection, that 
the above views do not, as counsel seemed to think 
they may, banish from the district schools such text- 
books as are founded upon the fundamental teachings 
of the Bible, or which contain extracts therefrom. 
Such teachings and extracts pervade and ornament 
our secular literature, and are important elements in 
its value and usefulness. Such text-books are in the 
schools for secular instruction, and rightly so; and 
the consititutional prohibition of sectarian instruction 
does not include them, even though they may contain 
passages from which some inferences of sectarian doc- 
trine might possibly be drawn. Furthermore, there 
is much in the Bible which cannot justly be character- 
ized as sectarian. ‘There can be no valid objection to 
the use of such matter in the secular instruction of 
the pupils. Much of it has great historical and liter- 
ary value, which may be thus utilized without vio- 
lating the constitutional prohibition. It may also be 
used to inculeate good morals—that is, our «duties to 
each other—which may and ought to be inculcated by 
the district schools. * * * Certainly, the reading 
of the Holy Scriptures as the eternal rule of God, in 
obedience to ¢he oft-repeated injunction therein con- 
tained, whether by the individual in private, in the 
family, or in the public assembly, is an essential part 
of divine worship. We must hold that the stated read- 
ing of the Biblein the public schools as a text-book 
may be worship within the meaning of the clause of 
the constitution under consideration. * * * A most 
forcible demonstration of the accuracy of this state- 
ment is found in certain reports of the American Bible 
Society of its work in Catholic countries, (referred to 
in one of the arguments) in which instances are given 
of the conversion of several persons from ‘Romanism’ 
through the reading of the Scriptures alone; that isto 
say, the reading of the protestant or King James ver- 
sion of the Bible converted Catholics to Protestants 
without the aid of comment or exposition? In those 
cases the reading of the Bible certainly was sectarian 
instruction.” State v. District Board, etc., 76 Wis. 
177. 





be sectarian instruction and to come within 
the ban of the constitutional inhibitions.® 
But in these very states the practice is uni- 
versal and unchallenged of opening the ses- 
sions of the legislatures with prayer, and of 
offering prayer and giving the Christian bene- 
diction at the commencement exercises of the 
public schools and state universities. The 
object of the constitutional provisions, in- 
deed, has been generally and reasonably held 
to be not to prevent the casual use of public 
buildings and places for offering prayer 
or doing other acts of religious worship, but 
to prevent the enactment of laws or the in- 
stitution of practices whereby any persons 
are compelled to pay taxes for building or re- 
pairing any place designated to be used dis- 
tinctively as a place of worship, to create any 
religious establishment, or to support persons 
whose main business shall be that of giving 
sectarian instruction. It does not seem that 
the giving of religious instruction, in so far 
as it can be reasonably disassociated from 
that which is purely sectarian, is deemed to 
be aimed at. Nor does the position taken 
by the Supreme Court of Wisconsin, that the 
mere reading of the Bible without comment 
must of necessity constitute sectarian instruc- 
tion,!® seem to be generally adhered to. 
Since the admission of almost all of the 
American states into the union, and in many 
cases for a period extending over half a cen- 
tury,’’ in many cases over a much longer 
time, ‘‘the practice has maintained in almost 
all of the state institutions of learning of not 
only reading from the Bible in the presence 
of the students, but of offering prayer. The 
text-books used in the public schools have 
contained extracts from the Bible and numer- 
ous references to Almighty God and His at- 
tributes, and all this without objection from 
any source. Of these usages the courts may 
well take judicial notice. In doubtful cases 
involving other questions than those which 


8 See State v. District Board, 76 Wis. 177, and quo- 
tations therefrom in note 7, supra. 

9 Pfeiffer v. Board of Education (Mich.), 77 N. W. 
Rep. 250; Moore v. Monroe, 64 Iowa, 367, 20 N. W. 
Rep. 475; Billard v. Board of Education (Kan.), 76 
Pac. Rep. 422. 

10 Billard v. Board of Education (Kan.), 76 Pac. 
Rep. 422; Pfeiffer v. Board of Education (Mich.), 77 
N. W. Rep. 250; Moore v. Monroe, 64 Iowa, 367, 20 N. 
W. Rep. 475; Hysong v. School District (Pa.), 30 Atl. 
Rep. 482; State v. Scheve (Neb.), 59 L. R. A. 927. 

11 This is true of Wisconsin herself. 
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appeal so strongly to the prejudices of man, 
would not these universal usages, extending 
over such lengthy periods, be deemed deci- 
sive as practical constructions of the consti- 
tutional questions involved ?’’!? 

The view, indeed, which will perhaps come 
to be generally adopted, is that which was re- 
cently taken by the Supreme Court of Ne- 
braska in an opinion in which it repudiated 
the idea that the mere reading of the Bible 
makes of the school house a place of religious 
instruction, or that the mere reading of the 
Bible is sectarian worship, and held that the 
point where the courts may rightfully interv- 
ene,and where they should intervene without 
hesitation, is where legitimate use has degen- 
erated into abuse, where a teacher employed to 
give secular instruction has violated the con- 
stitution by becoming a sectarian propagand- 
ist.'* That sectarian instruction may be given 
by frequent reading, without note or com- 
ment, is, of course, obvious, as is well pointed 
out by Mr. Justice Cassoday in the Wisconsin 
cease before referred to.!4 Persistent re- 
iteration indeed is the most effective means 


12 Opinion of Montgomery, J., in Pfeiffer v. Board 
of Education, supra. The ordinance of 1787 ‘for the 
government of the territory of the United States north- 
west of the river Ohio, and under the authority of 
which the constitutions of many of the American 
states were formed, declared that ‘religion, morality 
and knowledge being necessary to good government 
and the happiness of mankind, schools and the means 
of education shall forever be encouraged.’ It is hard- 
ly probable that it was intended that either the nation 
or its constituent states should be precluded from en- 
couraging that which the almost contemporaneous 
ordinance of 1787 had declared the public schools of 
the northwest territory should be established to fos- 
ter. The constitution imposes upon the legislature 
the duty to encourage the promotion of intellectual, 
moral, scientific and agricultural improvement by es- 
tablishing a uniform system of common schools. 
Every pupil who enters a public school has a right to 
expect, and the public has a right to demand of the 
teacher, that such pupil shall come out with a more 
acute sense of right and wrong, higher ideals of life, 
amore independent and manly character, a higher 
and truer sense of his moral duty as a citizen, anda 
more laudable ambition in life than when he entered. 
The system ought to be so maintained as to make this 
certain. The noblest ideals of moral character are 
found in the Bible. To emulate these is the supreme 
conception of citizenship. It could not, therefore, 
have been the intention of the framers of our consti- 
tution to impose the duty upon the legislature of es- 
tablishing a system of common schools where morals 
were to be incaleulated and exclude therefrom the 
lives of those persons who possessed the highest 
moral attainments.” Opinion in Billard v. Board of 
Education (Kan.), 76 Pac. Rep. 422. 

13 State v. Scheve (Neb.), 59 L. R. A. 927. 

14 State v. District Board, etc., 76 Wis. 177. 





] 


of forcing alien conceptions upon reluctant 
minds. Whether it is prudent or politic to 
permit Bible reading in the public schools 
should, therefore, bea question for the school 
authorities to determine. But whether Bible 
reading has taken the form of sectarian in- 
struction, should, in each particular case, be 
a question for the courts to determine upon 
evidence. This position, indeed, is entirely 
consistent with Mr. Justice Cassoday’s argu- 
ment, though not with his conclusion, 
in the Wisconsin case. 

Recognizing, however, as the American 
courts undoubtedly do, the social value 
of a religious belief,1® tney nevertheless 
steadily refuse to give legal sanction to or 
to enforce the precepts of any church, 
or, in fact, even to adopt as the law of the 
land the ethics of Christianity. ‘‘This court,’’ 
says Mr. Justice Field,!* ‘‘is not a censor of 
the morals of other departments of the 
government. It is not imvested with any 
authority to pass judgment upon the 
motives of their conduct. When once it 
is established that congress possesses the 
power to pass an act, our province ends 
with its construction and its application to 
cases as they are presented for determination. 
Congress has the power under the constitu- 
tion to declare war, and in two instances 
where the power has been exercised—in the 
war of 1812 against Great Britain, and in 1846 
against Mexico—the propriety and wisdom 
and justice of its action were vehemently as- 
sailed by some of the ablest and best men in 
the country, but no one doubted the proceed- 
ing, and any imputation by this or any other 
court of the United States upon the motives 
of the members of congress who, in either 
case, voted for the declaration, would have 
been justly the cause cf animadversion. We 
do not mean to intimate that the moral aspects 
of legislative acts may not be proper subjects 
of consideration. Undoubtedly, they may be 
at proper times and places, before the public, 
in the halls of congress, and in all the meet- 
ings by which the public mind can be influ- 
enced, Public opinion brought to bear upon 
legislation willdo more than all other causes 
to prevent abuses; but the province of the 
courts is to pass upon the validity of laws, 


15 See note 5, ante. 
16 Opinion in Chae Chang Ping y. United States, 9 
Sup. Ct. Rep. 623. 
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not to make them, and when their validity is 
established, to declare their meaning and ap- 
ply their provisions. All else lies beyond 
their domain.’’'7 

It is true that from the facts that blasphemy 
has everywhere been treated as a criminal 
offense; that Sunday laws have been uni- 
versally sustaiued by the American courts ; 
that the Mosaic code was treated as subsid- 
iary law ina few of the American colonies, and 
that it was generally considered to have been 
part of the common law of England, it has been 
repeatedly argued that Christianity is a part 
of the law of the Jand of America.!® It is also 
true that Mr. Justice Story in his opin- 
ion in the famous Girard will case in which 
the United States Supreme Court was asked 
to set aside a bequest for the foundation of a 
college as being against public policy, said 
that Christianity was in so far a part of the law 
of the land that its divine origin and truth 
were admitted, and that it was not, therefore, 
to be maliciously reviled and blasphemed 
against to the annoyance of the believers, or 
the injury of the public; and that the learned 
justice intimated that the bequests in the 
will under consideration would have been 
held invalid by the court if it had been clear 
to that body that in the educational institu- 
tion provided for Christianity was not merely 
not to be taught but was to be ‘‘impugned 
or repudiated.’’!® So too, it is true, that 
the Supreme Courts of Pennsylvania?® and 

17 The same is true of the English courts. To use 


the language of Mr. Dicey: *‘There is no legal basis 
for the theory that judges as exponents of morality 


may overrule acts of parliament. Language which - 


might seem to imply this amounts in reality to noth- 
ing more than the assertion that the judges, when at- 
tempting to ascertain whatis the meaning to be af- 
fixed to an act of parliament, will presume that par- 
liament cid not intend to violate the ordinary rules of 
morality, or the principles of international law, and 
will, therefore, whenever possible, give such an in- 
terpretation to a statutory enactment as may be con- 
sistent with the doctrine both of private and of inter- 
national morality. A modern judge would never listen 
toabarrister who argued thatan act of parliament was 
invalid because it was immoral, or because it'went 
beyond the limits of parliamentary authority. The 
plain truth is that our tribunals uniformly act on the 
principle that a law alleged to be a bad law is ex hy- 
pothesi a law and, therefore, entitled to obedience by 
the courts.’”’ Dicey, Law of the Constitution 60. 

18 Mohney v. Cook, 26 Pa. St. 342; Sparh awk v. 
Union Passenger Co., 54 Pa. St. 406. 

19 Vidal v. Girard’s Exrs., 2 How. 127, 198. 

20 “The declaration that Chrstianity is part of the 
law of the land, is a summary description of an exist- 
ing and very obvious condition of our institutions. We 





Arkansas?! and perhaps, of some other states 
have made similar assertions. The assertions 
in all of the American cases however, have 
been dicta merely. They too, are hardly sup- 
ported by the facts. As has been well said 


are a Christian people in so far as we have entered 
intothe spirit of Christian institutions, and become 
imbued with the sentiments and principles of Christ- 
ianity; and we cannot be imbued with them and yet 
prevent them from entering into and influencing, 
more or less, all.our social institutions, customs and 
relations, as wel:as all our individual modes of think- 
ing and acting. It is involved in our social nature, 
that even those among us who reject Christianity 
cannot possibly get clear of its influence, or reject 
those sentiment-, customs and principles which it has 
spread among the people, so that, like the air we 
breathe, tLey have become the common stock of the 
whole country and essential elements of its life. It is 
perfectly natural, therefore, that a Christian people 
should have laws to protect their day of rest from 
desecration. Regarding it as a day necessarily and 
divinely set apart for rest from worldly employments, 
and for the enjoyment of spiritual privileges, it is 
simply absurd to suppose that they would leave it 
without any legislative protection from the disorderly 
and immoral. The sentiment that sustains it must 
find expression through those who are elected to rep- 
resent the will of their coystituents.” Lowrie, J., in 
Mohney v. Cook, 26 Pa. St. 342, 347. See also Upde- 
graff v. Commonwealth, 11 Ser. & R. 394. Iu the case 
of Sparhawk v. Union Passenger Co., 54 Pa. St. Rep. 
406, the court said: ‘Christianity is a part of the 
common law of this state. In saying this I utter no 
new dvetrine. It was part of the common law of 
England long before this state was settled; there is a 
multitude of decisions to this effect to be found in the 
books and it has been decided in England that it is an 
indictable offense at common law to write or speak of 
Christianity contemptuously or maliciously. The old 
common law of England isa part of the common law 
of this state. Our Fathers brought it with them when 
they settled inthe wilderness and founded this com- 
monwealth and there is abundant evidence that the 
purposes of Wm. Penn and those who came under 
his auspices was to founda Christian state. While the 
amflest provisions were made to secure a liberty of 
conscience and exemption from molestation for relig- 
ious persuasion or practice in matters of faith and 
worship. ‘There was a most unmistakable recognition 
of Christianity as a part of the law both in the laws 
agreed upon in England on the 6 h of May, 1682, de- 
clared to be forever fundamental in the government of 
the province and in the charterof privilezes granted 
by Wm. Penn to the inbabitants uf Pennsylvania.’ 

21 In the case of Shover v. State, 10 Ark. 259, the 
court in meeting the contention that a law which for- 
bade the sale of liquor upon the Sabbath was in viola- 
tion of the liberty granted by the constitution, sajd: 
“Sunday, or the Sabbath, is properly or emphatically 
called the Lord’s day and is one among the first and 
most sacred institutions of the Christian religion. 
This system of religion is recognized as constituting a 
part and parcel of the common law and as such all of 
the institutions growing out of it orin any way con- 
nected with it in case they shall not be found to inter- 
fere with the rights of conscience, are entitled to the 
most profound respect and can rightfully claim pro- 
tection of the law-making power of this state.” 
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by Mr. Justice Welch of the Supreme Court 
of Ohio: ‘*Those who make this assertion 
can hardly be serious and intend the real im- 
port of their language. If Christianity is a 
law of the state like every other law it must 
have a sanction. Adequate penalties must be 
provided to enforce obedience to all of its re- 
quirements and precepts. No one seriously 
contends for any such doctrine in this coun- 
try, or I might say, in this age of the world. 
The only foundation, rather the only excuses 
for the proposition that Christianity is a part 
of the law of this country is the fact that it is 
a Christian country and that its constitutions 
and Jaws are made by a Christian people.’’?? 

There never indeed, was in the common law 
at any time any pretense of adhering to the 
ethics of Christianity, though it is true that at 
times the rules and mandates and customs of 
the established church of the part cular colony 
were recognized and compliance with them 
enforced. Since the constitutional abolition 
of the anion of church and state, now univer- 
sal in America, obedi@nce even to these man- 
dates would now no longer seem to be obli- 
gatory. Even when the English law consid- 
ered it an offense to speak disrespectfully of 
Christianity it did so because Christianity was 
confounded with the church itself, and as long 
as the theory prevailed that the King was 
subordinate to the chureh and that the 
church merely governed through him, disre- 
spect of the church was disrespec: of the gov- 


22 See opinion in Board of Education v. Minor, 23 


Ohio St. 211. In this case an attempt was madetoen- . 


join the board of education of the city of Cincinaati 
from enforcing the resolutions adopted by the board 
which prohibited the giving of religious instructions 
and the reading of religious books including the Holy 
Bible in the public schools. The constitution of Ohio 
declared: ‘That all men have a natural and inde- 
feasible right to worship Almighty God according to 
the dictates of conscience; that no human authority 
can in any case whatever control or interfere with the 
rights of conscience; that no man shall be compelled 
to attend, erect or support any place of worship or to 
maintain any ministry against his consent and that no 
preference shall ever be given by Jaw to any religious 
sqciety or mode of worship and no religious test shall 
be required as a qualification to any office of trust or 
profit but religion, morality and knowledge being es- 
sentially necessary to good government and the hap- 
piness of mankind, schools and the modes of instruc- 
tion shall be forever encouraged by legislative provis~ 
ion not inconsistent with the rights of conscience. 
The court maintained that there was no force in the con- 
tention that the word religion as used in the constitu- 
tional provision was used in the sense of the christian 
religion merely, but that it mean trather the religion of 
man and not a religion of any class of men.” 





ernment itself. The laws against blasphemy 
are certainly not now, no matter what may have 
been the theory at certain times in England, or 
in America at the time of the writing of the 
opinion in the Girard will case, justified on the 
theory that our constitutions and our public 
policy recognize the truth and the divine 
origin of Christianity, but because all blas- 
phemy is useless, is essentially malicious and 
offends against the religious senses and sus- 
veptibilities of the many. It is made criminal 
because its tendency is to lead to breaches of 
the public peace in the same manner and for 
the same reason that a malicious libel is ade 
criminal.?® Even our Sunday laws are not 
now sustained by the courts because Cihris- 
tianity is recognized as the religion of the 
several states, or because the law expressly 
recognizes the theory of the divine authoriza- 
tion and appointment of the Christian Sab- 
bath. Cessation from labor, rather, is en- 
forced on the first day of the week, because 
the health and welfare of the community de- 
mands thatone day shall be set apart, and 
common sense would demand that the day 
chosen should be the one which the community 
as a whole would bethe most likely to recognize 
and observe. Sunday laws under our constitu- 
tions, state or national, could nowhere const- 
itutionally provide for an enforced attendance 
at, or for participation in religious worship of 
any kind, and they rarely attempt to do so. 
They can, however, save from molestation 
and annoyance those who are so engaged and 
enforce a cessation of toil generally upon the 
day of worship of the Christian, because one 
day of rest is necessary, and the Christians 
far outnumber the followers of other religious 
and non-religious bodies. ?* 

The above considerations are to a greater 
or less extent true even of Great Britain her- 
self and of the American colonies before the 
adoption of the federal constitution. It is 
true that the English law writers and judges 
have frequently stated that Christianity was a 
part of the English common law, and that 


23 Bodenhamer vy. State, 20 Ark. 10; Goreeves v. 
State, 71 Ala. 7; Holcomb v. Cornish, 8 Conn. 375; 
Commonwealth vy. Kneeland, 20 Pick. 206; State v. 
Warren, 113 N. Car. 683. 

24 State v. B. & O. Ry. Co., 15 W. Va. 362; Bernard, 
J., in Ex parte Newman, 9 Cal. 510; Specht v. Com- 
monwealth, 8 Pa. St. 312; Soon Hing v. Crowley, 113 
U. S. 710; Searey y. State (Tex. Crim. App.), 51S. 
W. Rep. 1119 
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among the common law offenses of England are 
to be found ‘‘apostasy, ora total renunciation 
of Christianity by embracing either a false re- 
ligion or no religion at all after having once 
pro-fessed Christianity; heresy, which con- 
sisted not only in a total denial of Christian- 
ity, but in a denial of some of its essential 
doctrines, publicly and obstinately avowed ; 
offenses against the established church by re- 
viling its ordinances, or failure to conform 
to its worship; profane swearing or cursing ; 
witchcraft ; religious impostures ; simony, or 
the corrupt presentation of any one to eccles- 
iastical benefices for gift or reward; Sab- 
bath breaking; drunkenness and open 
and notorious lewdness.’’?> The Chris- 
tianity that was generally enforced, how- 
ever, and ‘‘the essential principles of re- 
vealed religion,’’ which Lord Mansfield said 
were ‘‘a part of the common law,’’ were not 
Christianity in any sense of the term, but con- 
sisted rather in the rules of the church which 
at the particular time controlled the governing 
bodies. The doctrine, if doctrine it was, 
was forced into the English law and on the 
English judges by a series of misquotations 
and misstatements. The first misstatement, 
no doubt, was made when Finch, in the reign 
of Charles I., citing merely an argument 
used in an early case,?® said that ‘‘to 
such laws of the church as have warrant 
in the Holy Scripture.our law giveth cre- 
dence, when the fact was that in the case re- 
ferred to the words ‘ancient scripture’ were 
used in the sense of the ancient written laws 
of the church rather than of the Bible er the 
Holy Seripture itself, and there was as a 
matter of fact no record as to what decision 
was rendered in the case. In fact, the law of 
the church has always been confused with the 
law of Christianity itself. Blasphemy, there- 
fore, consisted far more in a disrespect 
for the church than for the Christian religion 
itself. It is certain that christianity was 
not a part of the common law whieh was 
introduced by the Saxons. The first set- 
tlement took plaec about the middle of 
the fifth century. Christianity was not in- 
troduced into England until the seventh. If, 
therefore, it was adopted under the common 


25 4 Blackstone Com., 59; King and Taylor, 1 Ventr. 
298, 3 Keb. 607; King v. Woolston, 2 Stra. 834; Wood’s 
Institutes, 2409. 

26 Jefferson (Va.), 138. 





law, it must have been between the seventh 
century and the date of the magna charta. 
Theré is, however, no record of any such 
adoption. There is no reference made to its 
adoption even by Bracton, who was himself 
an ecclesiastic. The first reference, indeed, 
to it was made by Finch, in the time of Charles 
II., and from that time on the fact was taken 
for granted but never proved.?7 It is cer- 
tain that neither the Saxon nor the laws of 
England of latter date. nor those of America, 
have ever sanctioned the Christian code of 
morals or of ethics, nor even the ten com- 
mandments as a whole. If Christianity was 
and is a part of the state, like every other 
law, it must have had a sanction, and ade- 
quate penalties must have been provided to 
enforce obedience to all its requirements and 
precepts. No one seriously contends for any 
such doctrine. ?§ 

It is true that at an.early date the colonies 
of Massachusetts, Connecticut, New Hamp- 
shire and Pennsylvania, and to a certain ex- 
tent New. Jersey, seemed to look upon the law 
of the Scriptures a3 a law subsidiary to their 
own codes; but it was the law of the Old 
Testament, not of the New; the lex talionis, 
and not the law of love and of forgiveness ; of 
Leviticus and the ten tables, and not of the 
Lord’s Prayer.?® Obedience to the man- 
dates of the predominant church was from 
time to time required, but at no time, either 
in America or England, was Christianity 
sought to be defined, nor its precepts enforced, 
nor belief in its social ethics required, nor 
adherence to the golden rule made obligatory. 

The spirit of the Anglo-Saxon law, indeed, 
was essentially selfish and unaltruistic. Its 
foundations were laid by a conquering and 
martial aristocracy in an age of serfdom and 
class interest. This age was followed by one 
which was purely selfish and commercial, an 
age in which the promotion of trade and the 
protection of vested interests was deemed to 
be the chief, if not the only purpose of the 
law. Even the rules which exempted certain 
property from seizure for debt were not 
at first the result of asympathy for the debtor, 
but rather of a regard for the maintenance of 


27 Jefferson (Va.), 138, 142. 

28 Opinion in Board of Education v. Minor, 23 Ohio 
St. 211. 

29 See English Common Law in the Early American 
Coionies by Professor Paul S. Reinsch. 
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the public peace. Property which was in the 
actual manual possession of the debtor—the 
axe in his hand, the clothing on his back, the 
horse on which he was riding—was exempted 
merely because the seizure of it would have 
been liable to call forth resistance and vio- 
lence.*® It is idle to seek to separate the 
social ethics of Christ from his religious teach- 
ing, for the performance of one’s duty to 
his fellow men was Christ’s test of the 
performance of one’s duty towards God; and 
judged by that standard, Christianity never 
was, in any true sense, a part of the iaw of 
the land. The nearest approach to its rec- 
ognition is the rule that ‘‘one must so use 
his own as not to injure that of another,’’ and 
the principles that ‘‘one who seeks equity 
must do equity’’ and that ‘‘he who comes in- 
to a court of equity must come with clean 
hands.’’ The first of these rules, however, 
is far from the rule which requires that ‘‘if 
one sue thee at the law and take away thy 
coat, thou shalt give to him thy cloak also ;’’ 
while the equitable maxims merely’ deny the 
right of relief in the courts unless certain con- 
ditions have been complied with, but do not 
make obligatory the rule of conduct which 
they suggest. Even the courts of equity 
demand compliance with arbitrary, rath- 
er than with Christian ideals. They en- 
force and protect property rights much more 
than they impose moral or religious duties. 
Nowhere is a case to be found in which it is 
made an offense not to rescue a drowning 
man. One, indeed, must risk his life for the 
public peace and the supremacy of the law— 
must, if called upon, aid in a hue and ery. 
He is not required, however, to do as the 
Samaritan did. 1t would, in fact, be beyond 
the power of the courts to enforce obedience 
to the golden rule. Christianity has 
been aptly defined as the plus element in so- 
cial conduct which imposes upon one a duty 
which is higher than that required by the law, 
but which the law cannot enforce. The duty 
to do unto our neighbor as we would he should 
do unto us is a duty, compliance with which 
must depend upon the particular case and the 
individual conscience, and which is capable 
of no actual definition or measurement. The 
law as administered by the courts, however, 
must be certain and must be uniform in its 


30 See opinion in Mack v. Parks, 8 Gray (Mass.), 
515. 





application. It must necessarily, her efore, 
deal with rights rather than with morals and 
the motives of human conduct. The judge- 
made law of both England and America (and 
in this it differs radically from that of the 
European codes), is a law which is built upon 
tradition and precedent, upon the rules of the 
past. In this fact much of the stability and 
the permanence and the ultimate liberty en- 
joyed in England and America is to be found. 
The English and American lawyer, indeed, in 
his conservatism and love of order and devo- 
tion to precedent has served as an important 
balance-wheel in the great social movements 
which the on-sweeping rush of democracy 
has inaugurated. He has served asa check 
to the thoughtless passions and enthusiasms 
of democracy which, unless checked, would, 
however well meaning, often have been tyr- 
annica] to the minority. The very fact that 
the English and American judge has been 
compelled to reduce his opinions to writing, 
and to justify the decision of the present mo- 
ment by the logic of the past, has, in a large 
measure, kept him from being a despot. 

The ethical and religious and Christian ele- 
ment in the law must come largely froin the 
legislative bodies themselves, for it is they 
who are the closest in touch with the great 
body of the people whose social and political 
ideas the written laws should, and as a gen- 
eral rule, do formulate. As the intelligence 
of that people grows greater and greater and 
its ethical concepts higher, the Christian ideal, 
which, after all is the great ideal of democ- 
racy, will become more and more reflected 
in our legal system. In this movement the 
individualism of the courts and of the lawyer, 
tempered as it is now rapidly becoming by 
the democratic impulses of the age, will serve 
a valuable purpose, for in saying that Chris- 
tianity is always altruistic we do not neces- 
sarily say that it is always socialistic. We 
have contrasted it merely with the individu- 
alism of the Anglo-Saxon, of the Norman and 
of the modern commercialist—an individual- 
ism which believed, and which still believes, 
in the private and unrestrained right to prop- 
erty and liberty because they who sought to 
enforce it were the owners of property which 
they had won by the sword,—the individual- 
ism of a race of warriors who believed in per- 
sonal liberty merely because they felt able to 
assert it, and who had no conception of the 
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brotherhood of man or the solidarity of man- 
kind. The individualism of the modern law- 
yer, on the other hand, is more and more 
coming to be the individualism of Jeremy 
Bentham, rather than that of the Norman or of 
the Saxon. Jeremy Bentham advocated indi- 
vidualism because he believed it to be the wiser 
social principle, because he believed it would 
promote industry, economy and self-respect, 
and, in promoting these virtues would not 
merely dignify the individual, but in digni- 
fying him would add to the strength of the 
state itself. His was an individualism which 
was altruistic and ethical. It was founded on 
the theory of the greatest good for the great- 
est number. It insisted on the premise that 
the primary end of existence was happiness, 
and that the individual was as a gen- 
eral rule the best judge of his own hap- 
piness. It sought to remove the impediments 
to the pursuit of that happiness which the 
class made law of centuries had cast around 
the struggling worker. It always, however, 
conceded the maxims that the public welfare 
is the highest law and that it is the duty of 
every citizen to so use his own as not to in- 
jure that which belongs to another. The 
modern Christian collectivist differs from the 
follower of Jeremy Bentham, only in that he 
believes that the individual often needs the 
help of the parent state to keep him from 
mental and moral degeneration, and from be- 
ing submerged in the industrial struggle. The 
impulse of both is essentially Christian. 
Perhaps there is nothing more remarkable than 
the present wave of altruism which is sweeping 
over the American law, and the humanitarian 
element which is entering into the judicial 
thought of the day. 
ANDREW ALEXANDER BRUCE. 
University of North Dakota. 








CONTRAACT—PROMISE TO PAY MONEY UN- 
DER A VOID CONTRACT IS NOT ENFORCE, 
ABLE. 


SILANDER v.. GRONNA. 





Supreme Court of North Dakota, June 21, 1906. 

Before a compromise between parties to a contract 
becomes a sufficient consideration for a promise, there 
must be a dispute between the parties as to some 
question. 

A contract by a husband for the sale of the home- 
stead of himself and wife is void, and an action against 
him for damages for its breach cannot be maintained. 





A contract in form entered into by parties under a 
mutual mistake of law is not enforceable. 


A finding of the trial court examined, and held not 
to show a dispute arising between the parties as to 
their rights under a contract. 


Morean. C. J.: Plaintiff brought this action 
for an accounting and for the release and cancel- 
lation of certain mortgages and liens held by the 
defendant upon his real estate. The defendant 
answered and set forth all his mortgages, liens, 
claims, and promissory notes against the plaintiff. 
After a trial the district court made findings of 
fact and conclusions of law, indefendant’s favor. 
The plaintiff did not perfect an appeal from such 
judgment. The trial court disallowed a certain 
elaim of $75, which the defendant contended 
should have been allowed as a valid claim in his 
favor, and against the plaintiff. ‘The facts in re- 
gard to that item are set forth in the following 
finding of fact made by the trial court on its own 
motion: ‘That there was included in the note 
last aforesaid the sum of $75, which sum plaintiff 
agreed to pay defendant Gronna in consideration 
of his releasing him from all liability under and 
the cancellation of a certain written contract, 
theretofore and in December, 1902, entered into 
betsveen plaintiff and said defendant, whereby 
plaintiff had agreed to sell and c »nvey to said de- 
fendant the real property described in finding 3, 
and which sum was accepted by the said defend- 
ant in full cancellation of said contract, and in full 
release of plaintiff from all liability thereunder; 
that at the time said contract was entered into, 
plaintiff was a married man and the head ofa 
family, which fact was not known to said defend- 
ant, and that at said time said real property was 
the homestead of plaintiff; that the parties at the 
time it was agreed between them that plaintiff 
should be released from all liability under said 
contract and the said contract canceled in con- 
sideration of said $75 so to be paid and included 
in said note, did not know that asa matter of 
law. said contract was void; that both parties 
acted in said matter in good faith. Save only as 
hereinbefore found, the said note was given fora 
full and adequate valuable consideration.” 

The defendant appealed from the judgment 
and a-ks to have the judgment modified to the 
extent only of allowing that item in his favor. 
No statement of the case was settled. The facts 
stated in the finding must therefore be taken as 
true and proven. ‘There is no dispute as to the 
facts, but it is defendant’s contention that the con- 
clusion of lawthat defendant is not entitled to 
have the item of $75 allowed in his favor is not 
sustained by the facts found. ‘The pivotal ques- 
tion to be considered is whether there was a valid 
consideration between the parties for plaintiff’s 
promise that he would pay defendant $75 for a re- 
lease of the contract for the conveyance of plaint+ 
iff's land to the defendant. Plaintiff contends 
that the contract was void and made under a mu- 
tual mistake of law. Defendant contends that the 
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promise was based on a valid consideration aris- 
ing out of the compromise of a disputed question 
between the parties. It is conceded that if the 
finding shows a compromise of a disputed ques- 
tion, which arose in good faith between the par- 
ties, there was a valid consideration. Does the 
finding show that there was a compromise of a 
disputed question actually in good faith existing 
between the parties? The language of the find- 
ing will not warrant any such conclusion. There 
is nothing in the finding from which a conclusion 
that there was a dispute between the parties can 
be drawn. ‘I'bat there must bea bona jfide dispute 
as to some question before the principles of law 
pertaining to compromises become applicable is 
well settled. MeGlynn v. Scott, 4 .N. Dak. 15, 
58 N. W. Rep. 460; Fryer v. Cetnor. 6N. Dak. 
518, 72 N. W. Rep. 909; Greenlee v. Mosnat, 116 
Iowa, 535, 90 N. W. Rep. 338; Hansen v. Gaar 
Scott Co. (Minn.), 65 N. W. Rep. 254; Dolcher 
v. Fry, 37 Barb. (N. Y.) 158; Moon v. Martin 
(Ind ), 23 N. E. Rep. 669; Gray v. U.S. Sav- 
ing- & Loan Co. (Ky.),77 S. W. Rep. 200. A 
compromise can be made asa matter of law only 
when the parties disagree among themselves as 
to their respective rights. A promise to pay a 
certain sum as a release of a contract is not 
necessarily a compromise of a disputed right 
or question. It does not signify that the promise 
was made after the parties had yielded a part of 
their claims and mutually agreed that payment 
of that sum was agreed upon as a settlement of 
the dispute. There is nothing in the language of 
the finding that is inconsistent with the fact that 
each one of the parties agreed that $75 actually 
represented defendant's damage in surrendering 
the contract, and plaintiff's benefit from such sur- 
render. The finding does not show that the par- 
ties considered that there was any dispute or 
doubt as to their respective rights under the con- 
tract. It shows a promise to pay $75 in consider- 
ation of a release of a contract. and shows nothing 
more as to the reasons existing for these prom- 
ises. ‘To compromise « dispute is to adjust it by 
mutual concessions. Each party to the dispute 
must yield something. 2 Words & Phrases, p. 
1374, and cases cited. The $75 item which was 
included in the note was not based upon any con- 
sideration upon the theory that there was a com- 
promise of a disputed claim so far as the finding 
shows. The plaintiff agreed to sell the home- 
stead of himself and wife. The wife did not join 
in the written contract for sale. The fact that 
she did net execute the contract rendered the 
contract of no validity so far as a conveyance of 
the homestead is- concerned. S. ction 3608, Rev. 
Codes 1899 (section 5052, Rev. Codes 1905) ; Hel- 
gebye v. Dammen, 13 N. D. 167, 100 N. W. Rep. 
245. 

Itis conceded by counsel for both parties that 
such a contract is not valid for any purpose, and 
will not sustain an action against the husband for 
damages for its breach. It wasa void contract 
and imposed no legal obligations upon the hus- 





band. Counsel for appellant does not claim that 
the contract had any validity for any purpose 
except as a basis for a binding compromise. The 
authorities sustain the contention that damages 
cannot be recovered against the husband upon 
his contract to convey the homestead of himself 
and wife. ‘The reason is that the contract is void 
and if damages were recoverable upon such a 
contract it would indirectly tend to defeat the ob- 
ject of the statute requiring the signature of the 
wife before the homestead can be conveyed or 
encumbered. Waples on Homestead and Exemp- 
tions, p. 384; Weitzner v. Thingstad (Minn.), 56 
N. W. Rep. 817; Hodges & White v. Farnham, 
49 Kan. 777, 31 Pac. Rep. 606; Cowgell v. War- 
rington, 66 Iowa, 666, 24 N. W. Rep. 266; Don- 
ner v. Redenbaugh, 61 Iowa, 269, 16 N. W. Rep. 
Rep. 127. A promise to pay money to release 
such a contract is without any consideration 
whatever. The trial court also found that both 
parties were mistaken as to the legal effect of the 
contract, and did not know that the contract was 
void. Section 3843, Rev. Codes 1899 (section 
5288, Rev. Codes 1905), provides that an apparent 
consent is not real or free when obtained through 
mistake. Section 3854 (section 5299, Rev. Codes 
1905) provides that a mistake of law is a ‘‘misap- 
prehension of the law by all parties, all suppos- 
ing that they knew and understood it, and all 
making substantially the same mistake as to the of 
law. ‘The parties did not consent to the contract 
of release, and neither is bound by it as a matter 
law. Arnett v. Smith, 11 N. D. 55, 88 N. W. Rep. 
1037; Pomeroy, Eq. Juris., vol. 2, § 846; Rued v. 
Cooper, 119 Cal. 463, 51 Pac. Rep. 704. The trial 
court did not err in refusing to find that the $75 
item was due from the plaintiff under the c m- 
tract. 
The judgment is affirmed. All concur. 


Notre.—A Contract in Form Entered into by Par- 
ties Under a Mutual Mistake of Law is not Enforce- 
able.—The North Dakota Supreme Court is a good one, 
judging from the opinions we have examined, eman- 
ating from that source. There is nothing, in the opin- 
ion in the principal case, to detract from this state- 
ment. Every question ix given careful attention and 
yet the opinion is contained in a short compass. 
While the whole matter might have been determined 
upon the statute requiring the signature of the wife to 
a contract with regard to a homestead which the hus- 
band had thereby agreed to convey to the plaintiff, in 
order to make such contract valid, yet, the questions 
considered were all in the case and some day will be 
found to be authority for some kindred question which 
may hereafter arise. It is interesting to note to 
what extent the courts will go, when there has 
been some mistake with regard to some legal question. 

Take the case of Brown v. Lamphear, 35 Vt. 252. In 
that case B conveyed to L a parcel of land upon 
which was a spring unknown to L and particularly 
valuable to B for use of his house upon an adjacent 
parcel. B inadvertantly made no reservation for 
right to use the water which was more valuable to him 
than the purchase price paid by L. No interests of 
third persons were involved, and the parties could be 
put in statu quo. Held that B was entitled to are- 
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scission or to the water, at the election of L. So it is 
that a contract founded in a mutual mistake of facts, 
constituting the very essence of it, will avoid it. 
Hughes on Contracts, 241. 

A mutual mistake as to a material fact will avoid a 
contract. Wilson v. Queen’s Ins, Co. of L. & L. (U.S. 
C. C.), 5 Fed. Rep. 674; Eastman v. Hobbs, 26 Ala. 741. 

Where defendants in an action on a contract allege 
that they entered into the contract under a mistake, 
and there is no evidence that the plaintiff knew that the 
defendants had made such a mistake, there is no such 
mutuality as to defeat a recovery unde the 
contract. Crane v. McCormick, 92 Cal. 176, 28 Pac. 
Rep. 222. But it is held that a mutual mistake be- 
tween parties toa verbal contract of sale, as to the 
terms on whieb a note of a third person was to be 
received as the consideration, makes the contract not 
binding on either of the parties. Baldwin v. Milde- 
berger, 2 N. Y. Supp. (2 Hall) 176. Aud when the 
language of the parties negotiating a contract is 
equivocal, and they actually misunderstood each other 
there is no contract. Oldkam v. Kerchner, 79 N. Car. 
106, 28 Am. Rep. 302. It was held in Gibson v. The 
Onioa Rolling Mill Co., 3 Watt, 32, that a misconcep- 
tion which will avoid a coniract must be a mutual one, 
and of afact that entered into the contemplation of 
both parties as a condition of their assent. In Méles 
vy. Stevens, 3 Clark, 434,5 Pa. L. J. 513, it was held 
that a contract made in contemplation of the pa~sage 
of legislative acts, which were exsential to the object 
of the contract, and the passage of which was covfi- 
dently expected by both parties, ought not to be en- 
forced when the legislature refused to pass those acts, 
and adopted other measures, entirely defeating the 
objects of the parties in making the contract. The 
equity of such case is essentially the same as if the 
contract had been made under a mutual mistake of 
a material fact, the ‘‘eftivient cause of its conception.” 
In the case of Fink v. Smith, 17) Pa. St. 124, 32 Atl. 
Rep. 566, 37 Weekly Notes Cas. 46, it appears that 
the defendant wuught a horse at a sheriff’s sale of the 
property of H, and as an act of kindness, left it with 
her. Thereafter the husband of H, sold it to plaintiff. 
The plaintiff returned it to defeudant upon the prom- 
ise of the latter to restore it to him, if the husbandjwas 
acquitted ona pending indictment for larceny of the 
horse. The court held that the contract was void be- 
ing founded upon a mutual mistake of fact, both par- 
ties erroneously assuming that the husband’s title 
would necessarily be determined by his acquittal or 
conviction. In Harrell v. De Normandie, 36 Tex. 
120, it was heid that contracts made in mutual error, 
under circumstances material to their character and 
consequences are invalid. Ketchum v. Catlin, 21 Vt. 
191; French vy. Townes, 10 Grat. 518, 11 Cent. Dig. 
Contracts, secs. 418, 419; Kyle v. Kavanaugh, 103 
Mass. 356, 4 Ain. Rep. 560-563. Hughes on Contracts, 
241. 








JETSAM AND FLOTSAM. 
AN ATTORNEY TO ATTORNEYS AT LAW. 

One of the most peculiar as well as one of the most 
useful professions built up in recent times, is that es- 
tablished by Mr. Bradford A. Bullock of New York 
City, in securirg business for lawyers not only from 
forwarders in New York and elsewhere in this country 
but also from Europe. Mr. Bullock showed ts a let- 
ter recently from the law firm of Dyer, Williams & 
Stouffer, of Columbus, Ohio, in which one of the 








paragraphs was as follows: ‘When abouta year ago 
you informed us you had outlined a plan to take a 
trip to Europe for establishing connections for at- 
torneys you represent, we were somewhat in doubt as 
to your ability to control business from the other side, 
but we are now in a position to report our apprecia- 
tion and the value of your work in relation to foreign 
connections, as we have been retained by a well known 
firm of solicitors in Dublin on the matter of an estate 
amounting to unywhere from $160,000 to $200,000, and 
concerning which we have had a number of confer- 
ences.”” 

The above letter illustrates the extent of Mr. Bul- 
lock’s influence and his method of working, which has 
this distinction from the law list, ii that the latter 
solicits by cold type while Mr. Bullock solicits person- 
ally. Mr. Bullock is a law list in flesh and blood. He 
has his representatives scattered in all parts of the 
United States and he is employed to personally solicit 
business for all these lawyers. His success 1s astonish- 
ing to those who have been heretofore skeptical and 
gives rise to the query: Would not personal repre- 
sentatives working in the interest of lawyers in the 
large cities, like Mr. Bullock is duing in New York, 
be more valuable to attorneys than so much cold type 
representation? Mr. Bullock has certainly opened up 
a big field of usefulness for himself and the attorneys 
he represents and is entitled to all the credit of the 
pioneer or discoverer in a new field of endeaver. 








BOOK REVIEWS. 
WHARTON ON HOMICIDE. 

We have before us the third edition of this yaluable 
work, edited by Frank H. Bowlby, so well and favor- 
ably known as to need no comment. Jn his previous 
works Dr. Wharton was compelled to draw many of 
his conclusions from deductions from general and un- 
derlying principles. These have been crystallized into 
decisions, so that the dearth of opinions which ex- 
isted when the first edition was produced, has been 
supplemented by the volume of decisions which have 
been gathered in this last edition and which were not 
decided when the second edition was published. Such 
a book is indispensable to the criminal lawyer. The 
whole field of the law of homicide is now covered in 
allits minutest ramifications by judicial determina- 
tions. ‘These conditions have required a rewriting of 
the whole work. Great condensation has been re- 
quired, but the condensation has consisted of more 
concise statements of the same thing, as distinguished 
from omission; but nothing of value has been omitted. 
lf a lawyer wants a case, he can find it in the table of 
cases in the 123 pages of cases cited. The table of 
contents occupies 29 pages in the general classification. 
It is well indexed, so that between the general classi- 
fication and the index it is very easy for the student 
to find what he is looking for. Whartonis the stand- 
ard authority upon the subject, and deservedly so, 
because of the high quality of the work. 

It is published in one volume, containing 1120 pages, 
bound well in buckram, by the Lawyers’ Co-operative 
Publishing Compary, Rochester, N. Y. 


VOL. 111, AMERICAN STATE REPORTS, 
We have just received Vol. 111 of the American 


) State Reports, with its valuable notes to recent deci- 


sions, the first of which relates to the Crime of In- 
cest, found on page 19. The next note is on page 
and is entitled Injunction against Execution 
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of Personal Property. The next noteis on page 108, 
and entitled Conditional Pardons. On page 281 we 
find a leading article entitled, Releasing one Joint 
Tort Feasor Without Releasing the Others. All these 
notes are really leading articles and are comprehen- 
sive. showing careful preparation. An extensive ar- 
ticle is'to be found on page 309, entitled The 
Implied Powers of Corporations to Borrow Money 
and Give Evidence of Indebtedness and Security 
Therefor. The next leading article is to be found on 
page 419, and ix entitled, Lien of Bankers not Founded 
on Contract. Proof of Age of Person is discussed on 
page 583. Manufacturers’ Liability to Third P >rsons is 
discussed extensively on page 701. Repugnant Clauses 
in Deeds is the subject of the next article on page 770. 
Writ of Prohibition isthe next subject, on page 929, 
and is a very carefully prepared and extensive arti- 
cle. These, together with many valuable cases and 
notes of practical utility, make Volumelll of the 
American State Reports a valuable addition to the 
library. 

Published by Bancroft, Whitney & Co., San Fran- 
cisco, Cal. 








BOOKS RECEIVED. 


Cream ofthe Law. The Best Things from the Best 
Cases. Edited by Emerson E. Ballard, formerly 
editor of *Ballard’s Law of Real Property.” Vo!- 
umes land2. Cream of the Law Company, Craw- 
fordsville, Ind. Review will follow. 


New York State Library Yearbook of Legislation, 
1905. Edited by Robert H. Whitten. Sociology Li- 


brarian. Albany.. New York State Education De- 
partment. 1906. Price $1.00. 








HUMOR OF THE LAW. 





We respectfully suggest that when the state takes 
charge of the railroads a law be passed limiting the 
number of attorneys to one for every two miles of 
road.— Greensboro (N. Car.) News. 


Curran was once arguing in chancery before Lord 
Clare, who was seated on the bench caressing a New- 
foundland dog, and apparently ignoring Curran’s 


presence. At last Curran,stopped speaking. The 
judge said: ‘Goon, Mr. Curran.” 


Curran replied: “I beg a thousand pardons; I 
thought your lordship was employed in consultation.” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions o8 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1. ACKNOWLEDGMENT—Conveyance of Homestead.— 
A conveyance by a husband and wife of land occupied 
by thei as a homestead held to have given the entire 
title to their grantee after the husband’s death, though 
she was not examined separate from her husband.— 
Cumpbell v. Noble, Ala , 41 So. Rep. 745. 

2. ALIENS—Right to Inherit Land.—Under Act Feb. 23, 
1791 (3 Sinith’s Laws, p. 4), an alien husband can take as 
tenant by the curtesy real estate of which his wife died 
seised.—Cooke v. Doron, Pa , 64 Atl. Rep. 595. 

8. ANIMALS—Stock Laws.—The description of a stock- 
law district in the order of the commissioner’s court es- 
tablishing it. held to satisfy the requirements of Acts 
1594 95, p. 749, § 8 —Mayfield v. Court of County Com’rs 
of Tuscaloosa County, Ala., 41 So. Rep. 782. 

4. ASSIGNMENTS FOR BENEFIT OF CREDITORS — Debts 
Secured.—A deed of assignment for creditors held not 
invalid because of its provision that it secured not only 
the enumerat+ d creditors but any inadvertently omitted. 
—Joel Bailey Davis Co. v. Augustus, Va., 54 S. E. Rep. 
985. 

5. APPEAL AND ERROR—Decree in Equity.—Decree on 
an opinion orderly arranged, will not be reversed be- 
cause findings are notset forth in numbered paragraphs 
us required by Equity Rule 62 —Zerbey v. Allan, Pa., 64 
Atl. Rep. 587. 

6 APPEAL AND ERROR—Excessive Damages. — A ver- 
dict in an action for personal injuries will not be re- 
versed, though the court is of opinion that it is exorbit- 
ant, where no abuse of discretion has been committed 
by the trial court.—White v. Columbia & M. Electric Ry. 
Co., Pa ,64 Atl. Rep. 676. . 

7. APPEAL AND ERROR—Exceptions to Anditor’s Re- 
port —Exceptions to an auditor’s report ought not to re- 
fer the court from one part of the record to anotner to 
discover what was ruled and to various parts of the 
record to search fer evidence.—G. 8 Baxter & Co. v. 
Camp, Ga. , 548. E. Rep. 1036. 

8 APPEAL AND ExR 'R—Remand.— Where a return of 
service on 4 writ is defective, and there is no evidence 
to show whether or notthe omission was error excep- 
tions must be sustained, and the cause remanded that 
the truth in regard tu the return may be ascertained.— 
Abb» tt v. Abbott, Me., 64 Atl. Rep. 615 

9. AsSUMPSIT, ACTION OF—Pleading.—In assumpsit 
want or failure of consideration may be taken advantage 
of under the general issue, it not being a special matter 
ora matter of confession, which must be set upin a brief 
statement of speciai matter of defense.—Clark v. Hol- 
way, Me., 64 Atl. Rep. 642. 

10., BANKRUPTCY— Preferences. — Bankr. Act, ch 487, 
§ 13, declaring that where a preference consists of a 
transfer, the four, month’s period shall not expire until 
four months after the date recording or registering is 
required held inapplicable to an oral chattel mortgage. 
—Mower v. McCarthy, Vt., 64 Atl. Rep 578. 

11. BANKRUPTCY—Right of Bankrupt to Litigate Claim. 
—A bankrupt may htigate a cluim which the assignee on 
notice fails to prosecute.—Hubbard v. Gould, N. H., 64 
Atl. Rep. 668. 

12. BENEFIT SOCIETIES—Withdrawal of State Council. 
—Withdrawal of a state council of a beneficial associa- 
tion from affiliation with the national body held not to 
preventit from continuing its business in the same man- 
ner as it had done before its affiliation with sach nation- 
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al body.—State Council of Junior Order of United Amer- 
ican Mechanics of New Jersey v. National Council of 
Junior Order of United American Mechanics of North 
America, N. J., 64 Atl. Rep. 561. 

13. BOUNDARIES—Ascertainment.—On an issue as to 
the location of the boundary line between two sections, 
it cannot be assumed that a line was not run on the 
ground, as described in field notes.—Browu v. Yarra- 
ham Gold Min. Co., Cal., 86 Pac. Rep. 744. 

14. BURGLARY—Elements of Offense.—Where defend- 
ant entered prosecutrix’s pantry with intent to steal, 
after the pantry was locked, he was guilty of burglary, 
though he had access in the performance of his duties as 
a servant.—Pointer v. State, Ala., 41 So. Rep. 929. 

15. CANALS—Injuries from Flowage.—In ‘an action for 
injuries by the overflow of a water course caused in part 
by natural rainfall and in part by defendant’s nezligent 
opening of the gates of acanal, defendant was only lia- 
ble for such part of the damage as would not have oc- 
curred except for its negligence.—Carhart v. State, 100 N. 
Y. Supp. 499. 

16, CANCELLATION OF INSTRUMENTS—Deed Induced by 
Fraud.— W here a complaint sought the cancellation of a 
deed as induced by fraud of defendant and another to 
whom plaintiff was subsequently married, and from 
whom she was divorced, testimony as to the treat 
ment of plaintiff by her husband after the marriage is 
rrelevant.—Bluett v. Wilce, Wash., 86 Pac. Rep. 853. 

17. CANCELLATION OF INSTRUMENTS—Voluntary Deed 
to Wife.—A voluntary deed executed by a husband 
through another to his wife, of all his realty, will not at 
the instance of a grantor be deciared void for improvi- 
dence.—Fretz vy. Roth, N. J., 64 Atl. Rep. 152. 

18. CARRIERS—Estoppel.—Where plaintiff, as treasurer 
of a railroad company, executed a mortgage secured by 
right of way over certain land, he was estopped from 
denying that the railroad company had not the usual 
statutory easement in the location of its track across 
such premises.—Stubbs v. Franklin & M. Ry. Co., Me., 64 
Atl. Rep. 625. 

19. CaRRIERS—Liability of Initial Carrier.—An initial 
carrier failing to deliver a shipment to the connecting 
carrier agreed on, held liable for the act of the connect- 
ing carrier selected by it.—Cincinnati, N. O. & T. P. Ry. 
Co. v. Pendleton & Hudson, Ky., 96S W. Rep. 434. 

20. CARRIERS—Limitation of Liability.—A carrier can- 
not limit its liability for negligence by an agreed valua- 
tion on consideration of reduced charges, when the 
agreed valuation is greatly less than the real value and 
the contents of the package are not disclosed.—South- 
ern Express Co. v. Owens, Ala., 41 So. Rep. 752. 

21. CARRIERS—Loss of Goods.—A consignee suing a 
carrier for nondelivery of goods held entitled to recover 
the value of the goods, notwithstanding the valuation 
fixed by the shipper.—Broadwood yv. Southern Express 
Co , Ala., 41 So. Rep. 769. 

22. CARRIERS—Statutory Regulation of Sale of Tickets. 
—Acts 1905, p. 873, ch. 410, held not objectionable as pro- 
hibiting the sale of reduced rate nontransferable pas- 
senger tickets only When the business was engaged in 
by others than the common carriers issuing the tickets, 
and their authorized agents.—Samuelson v. State, Tenn., 
958. W. Rep. 1012. ‘ 

23. CONSTITUTIONAL LAW—Assessments for Street Im- 
provements.—The assessment of a portion or all of the 
cost of a street improvement against lands abutting or 
in the immediate vicinity of the improvement held nota 
violation of Fed. Const. 14th Amendment.— Harton v. 
Town of Avondale, Ala., 41 So. Rep. 934: 


24. CHATTEL MORTGAGES—Rights of Creditors.—A 
creditor whose debt was subsisting at the time of the 
giving of achattel mortgage may by obtaining a judg- 
ment and levying on the property mortgaged place him- 
self in a position to attack the mortgage.—Brockhurst v. 
Cox, N. J., 64 Atl. Rep. 182. 


25. CONSTITUTIONAL LAw—Delegation of Legislative 
Power.—Pub. Acts 1883, p. 31, No. 39, as amended by Pub. 





Acts 1887, p. 102, No. 98, and Pub. Acts 1899, p. 262, No. 231, 
providing for the formation of corporations, held not 
void as class legislation because section 14 imposes a 
specific taxon corporations organized under the act.— 
Bird v. Arnott, Mich., 108 N. W. Rep. 646. 

26. CONSTITUTIONAL LAW—Regulating Sale of Railroad 
Tickets.—Acts 1905, p. 878, ch. 410, held not unconstitu- 
tional as delegating to common carriers legislative . 
authority to create a penal offense or not by the issu- 
ance or nonissuance of nontransferable tickets to an 
origina) purchaser below standard schedule rate. —-Sam- 
uelson v. State, Tenn., 958. W. Rep. 1012. 

27. CONSTITUTIONAL LAW—Right to Transfer and In- 
herit Property.—The right to demand that property pass 
by inheritance or willis a natural and inherent right, 
which cannot be wholly taken away or substantially im- 
paired by the legislature, but is subject only to reason- 
able regulation.—Nunnemacher vy, State, Wis.,108N. W. 
Rep. 627. 

28. CORONERS—Jurisdiction to Hold Inquest.—Where 
a justice of the peace held an inquest over the body of a 
deceased person, the coroner was not entitled to fees for 
the holding of a second inquest, in the absence of proof 
that the inquest held by the justice was illegal.—Morgan 
v. San Diego County, Cal., 86 Pac. Rep. 720. 

29. COVENANTS—Running With the Land.—To consti- 
tute a covenant running with the land, the covenant 
must have relation to the estate granted, and the act to 
be done must concern the interest created or conveyed. 
—Muscogee Mfg. Co. v. Eagle & Phenix Mills, Ga., 54 S. 
KE. Rep. 1028. 

80. CRIMINAL EVIDENCE—Res Gestae.—On a prosecu- 
tion for murder, held error to admit testimony that after 
deceased had received the fatal wound people near the 
scene of the crime cried ‘“‘“Murder!”—Benjamin v. State, 
Ala., 41 So. Rep. 739. 


81. CRIMINAL EVIDENCE—Silence of Defendant When 
Accused by Deceased. — Statements of deceased in de- 
fendant’s presence, accusing him of inflicting the 
wounds from which deceased subsequently died, held 
admissible to show that defendant’s silence indicated an 
acquiescence in their truth.—People v. Sullivan, Cal., 
86 Pac. Kep. 8384. - 

82. CRIMINAL EVIDENCE — Silence When Accused.— 
Silence of defendant in presence of one shot who stated 
that defendant had shot him held admissible.—State v. 
Sudduth, S. Car.,548. E. Rep. 1013. 

33. CRIMINAL Law—Violatiun of Statute. —In the ab- 
sence of statutory requirement to the contrary, com- 
plaints of violation of a statute may be made by any 
person who can legally be a witness, and who has knowl- 
edge of any violation of the criminal law.—State v. Giles, 
Me., 64 Atl. Rep. 619. 

34. CRIMINAL TRIAL—Compelling Calling of Witnesses. 
--Defendant in a criminal action 1s not entitled to de- 
mand as a matter of right that the district attorney 
should call allthe eye witnesses to the alleged crime 
charged against him tothe stand as witnesses.—State v. 
Stewart, La., 41 So. Rep.798. 


85. CRIMINAL TRIAL —Coroner’s Findings as Prima 
Facie Evidence. — A finding by a coroner's jury held 
prima facie evidence of the commission of a criminal of- 
fense, authorizing a commitment to await the action of 
the grand jury.—Jn re Joerns, 100 N. Y. Supp. 503. 


86. CRIMINAL TRIAL—Motion for New Trial.—An ob- 
jection that there was a variance in the testimony of a 
witness given on the trial and when he was recalled at 
the request of the jury cannot be reviewed when raised 
for the first time on a motion for a new trial.—Harper v. 
State, Tex., 95 S. W. Rep. 125, 


37. CRIMINAL TRIAL — Ordinance as to Intoxicating 
Liquors.—Party fined for violation of a municipal cor- 
poration ordinance, unsuccessfully contesting the legal- 
ity of that ordinance in the trial court held entitled to 
an appeal to the supreme court on that issue, regardless 
of the amount involved.—Town of Homer v. Brown, La., 
41 So. Rep. 711. 
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38. CRIMINAL TRIAL—Persons not Summoned.—A list 
ofjurors served on accused containing the names of 
four persons who were drawn but not summoned was 
erroneous.— Walker v. State, Ala.,41So0. Rep. 878. 

39, CRIMINAL TRIAL—Right to Removal.—The right of 
an accused to have his case removed from the county 
and circuit in which it was pending is purely statutory.— 
State v. Barrington, Mo., 95 8. W. Rep. 235. 

40. DAMAGES—Expectancy of Life. — In determining 
the expectancy of life of a person injured, the age at 
which the last two paternal anccstors died is a material 
factor.—Haynes v. Waterville & O. St. Ry., Me., 64 Atl. 
Rep. 614. 

41. DAMAGES—Injury to Automobile.—In an action for 
collision between a car and an automobile, plaintiff was 
entitled to recover on account of the injuries to the auto- 
mobile the difference between its value immediately be- 
fore and immediately after the collision.—Garrett v. 
People’s Ry. Co., Del., 64 Atl. Rep. 254. 

42, DAMAGES — Loss of Earning Power.—The loss of 
earning power is not the limit of damage sustained from 
a serious pbysical, permanent injury, but the lost use- 
fulness and enjoyment are also elements of damage.— 
Haynes y. Waterville & O. St. Ry., Me., 64 Atl. Rep. 614. 

43. DAMAGES—Unlawful Withholding of Real Estate.— 
Damages for unlawful withholding of real estate may 
not include profits which might have accrued from its 
use in conjunction with personalty.—Johnson vy. Levy, 
Cal., 86 Pac. Rep. 8:0. 

44, DEDICATION—Intention.— The mere fact that the 
public uses the property ofa private individual is not 
necessarily inconsistent with the retention of dominion 
by the owner. — Healy v. City of Atlanta, Ga., 54S. E. 
Rep. 749. 

45. DEEDS—Constructions.— One who grants a thing is 
deemed also to grant that within his ownership without 
which the grant would be of no effect. — Muscogee Mfg. 
Co. v. Eagle & Phoenix Mills, Ga., 54S. E. Rep. 1028. 


46. DESCENT AND DISTRIBUTION — Advancements.— 
Under the facts, held that there was no presumption that 
a deed from a father to a daughter was intended as an 
advancement.—£z parte Griffin, N. Car., 54S. E. Rep. 
1007. 

47. DESCENT AND DISTRIBUTION—Bringing Property 
into Hotchpot.—The rule that advancements must be 
brought into hotchpot held unaffected by the fact that 
some of the heirs on receiving their advancements cov- 
enanted to relinquish all interest in the estate.—McCoy 
v. Mc Coy, Va., 54S. E. Rep. 995. 


48. DETINUE—Issues and Proof.—Where, in detinue 
for a mule,there is a substantial correspondence be- 
tween the description of the mule in the complaint and 
the proof, the age of the mule given in the complaint is 
immaterial.—Holman y. Clark, Ala., 41 So. Rep. 765. 


49. DOWER—Husband’s Possession at Death.--Under 
Comp. Laws 1897, §§ 8918, 8938, where aman and wife 
were nonresidents, at his death the wife held entitled to 
dower in those lands of which the husband had aright 
to possession, though not in actual possession.—Putney 
v. Vinton, Mich., 108 N. W. Rep. 655. 


50. EASEMENTS—Extent.—Where the owner of a stable 
yard allowed its use for access to adjoining premises, it 
was &@ privilege personal to the owner of such premises, 
and did not enure to the benefit of adjoining owners.— 
Zerbey v. Allan, Pa., 64 Atl. Rep. 587. 


51. ESECTMENT—Adverse Possession.—W here in eject- 
ment defendant proved color of title and a bona fide pur- 
chase, he was relieved from proving an outstanding title 
by plaintiff’s proof that the title was in the patentee 
with whom plaintiffs were not connected.— McCreary v. 
y. Jackson Lumber Co., Ala., 41 So. Rep. 822. 


52. EJECTMENT— Identity of Land. — In ejectment, 
questions asked whether anybody living on the land 
paid witness $50 therefor, as agent for B, and whether 
purchasers from B had been disturbed, held inadmissi- 
ble.—Hoyle v. Mann, Ala., 41 So. Rep. 835. 





53. EJECTMENT—Issues and Proof.—Where one of the 
defendants in ejectment admitted possession, the only 
plea open to him was the general issue, which put plain- 
tiffs to proof of their title.—Dennis v. Price, Ala., 41 So. 
Rep. 840. 

54. ELECTRICITY—Care Required.—Electricity is known 
tobe avery dangerous element, and in its use in the 
streets of a city by an electric railway company there is 
imposed on the company the duty of due care and cau- 
tion for the prevention of accident and for the protection 
of persons using such streets —Wood v. Wilmington 
City Ry. Co., Del., 64 Atl. Rep. 246. 

55. EMBEZZLEMENT—Written Agreement Between Par- 
ties.—Receipt for money signed by firm of brokers, “Per 
R,” held not a written agreement between R, and the 
person from “whom the money was received , within 
Comp. Laws, § 11,572, relating to misappropriation of 
money intrusted to agents.— People v. Ritchie, Mich., 108 
N. W. Rep. 747. 

56. EMINENT DOMAIN — Occupation of Street.—The 
railroad company under municipal authority, construct- 
eda bridge over a highway, the owner of the fee in the 
highway held not entitled to relief unless he suffers sub- 
stantial damages to his adjoining land by reason of the 
obstruction of his right of way.—Coatsworth v. Lehigh 
Valley Ry. Co., 1:0 N. Y. Supp. 504. 

57. EMINENT DoMAIN— Compensation For Property 
Taken.—Acts 1905, p. 596, dividing Union County into two 
judicial districts held not unconstitutional on the ground 
that section 4 (page 597) authorizes a taking of private 
preperty for public use without compensation.—Pryor 
v. Murphy, Ark., 96S. W. Rep. 445. 

59. EMINENT DOMAIN—Remedies of Owners.—A pre- 
scription of two years applies only when there has been 
a judgment of expropriation and the corporation has 
entered into possession before the payment of the com- 
pensation awarded.—Amet v. Texas & P. Ry. Co., La., 
41 So. Rep. 721. 

60. Equiry—Fraudulent Transactions.—While parties 
to a fraudulent contract are, as respects each other, 
bound thereby, equity will neither enforce nor avoid the 
transaction at the demand of either party.—Roche v. 
Hoyt, N. J., 64 Atl Rep. 174. 

61. Escrows—Delivery of Deed.—A title in a deed de- 
livered in escrow is a legal one, especially after the deed 
was rightfully delivered to the grantee.—Craddock v. 
Barnes, N. Car., 54 8. E. Rep. 1003. 

€2. EsSTaATES—Merger.—If two estatesin the same prop- 
erty unite inthe same person in the same capacity, the 
person contending that no merger took place, must al- 
lege and prove facts negativing the existence of a mer- 
ger.—Muscogee Mfg. Co. v. Iagle & Phenix Mills, Ga. , 54 
S. E. Rep. 1028, 7 

63. EVIDENCE—Chattel Mortgages.—Where a son exe- 
cuted a valid chattel mortgage to his father, the son’s 
subsequent statements showing his intent to defraud his 
creditors were inadmissible against his father, in the ab- 
sence of evidence tending to connect the father with 
such statements.—Mower v. McCarthy, Vt., 64 Atl. Rep. 
578. 

64. EVIDENCE—Extra-Judicial Admissions.—While an 
extra judicial admission may be withdrawn before it is 
acted upon, it isstillevidence and its withdrawal goes 
only to its weight.—Liberty v. Haines, Me., 64 Atl. Rep. 
665. 


65. EVIDENCE—Hearsay.—In a contest over the right,to 
the proceeds of a benefit certificate, evidence that{piaint- 
iff’s husband stated he made a demand on his mother 
for the certificate to surrender the same for one payable 
to plaintiff held objectionable as hearsay.—Coston v. 
Coston, Mich., 105 N. W. Rep. 736. 


66. EVIDENCE—Judicial Notice as to Religious Socie- 
ties.—Courts will take judicial notice of the division of 
the Methodist Episcopal church of the territory, and of 
the articles of separation with reference to division of 
the common property.—Malone v. LaCroix, Ala., 41 So. 
Rep. 724. 
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67. EXCEPTIONS, BILL OF—Compelling Allowance.- A 
bill of exceptions having been tendered to the presiding 
judge which contained no brief of the evidence, and 
which did not except to any final judgment, and the pre- 
siding judge having declined to certify the same, the su- 
preme court will not compel him to do so by mandamus. 
—Hendricks v. Reid; Ga., 548. E. Rep. 747. 

68. EXECUTORS AND ADMINISTRATORS —Accounting.— 
Where certain heirs paid a portion of a mortgage on in- 
testate’s residence to obviate administration, one of them 
was not entitled to an allowance therefor in his account 
as administrator subsequently appointed.—In re Hee- 
ney’s Estate, Cal., 86 Pac. Rep. $42. 

69. EXECUTORS AND ADMINISTRATORS—Right to Costs 
and Counsel Fees.—An executor having reasonable cause 
to appeal from an order denying probate of a will held 
entitled to his necessary reasonable counsel fees and 
costs both at the trial andon appeal, to be paid out of 
the estate. —Gardner v. Moss, Ky., 96 S. W. Rep. 461. 

70. EXECUTORS AND ADMINISTRATORS—Sale of Land.— 
A devisee not made a party to a proceeding for the tes- 
tator’s realty to pay debts, held not entitled to move to 
set aside the judgment directing the sale.—Card V. Finch, 
N. Car., 548. E. Rep. 1009. 

71. EXKCUTORS AND ADMINISTRA1LORS—Settlement of 
Estate.—Ky. St. 1903, §§ 3555, 3857, 3858, held mandatory, 
so that executors are not entitled to settle decedent’s es- 
tate without compliance therewith, notwithstanding the 
presentation ofjreceipt from devisees showing settlement 
of estate to their satisfaction.—Dart’s Exrs. v. Cooper, 
Ky., 96 S. W. Rep. 454. 

72, EXTRADITION—Rights of Accused After Extradition. 
—A fugitive arrested ina sister state, and brought into 
Kentucky under a requisition for a specified crime, may 
be tried for another offense.—Taylor v. Commonwealth, 
Ky., 96 S. W. Rep. 440. 

73. FacTorRs—Right to Counsel Fees. — Commission 
merchant suing to maintain his rights as pledgee of goods 
consigned a third person claiming the property held not 
entitled to collect his counsel fees after judgment in his 
favor from the goods so pledged.—Smith v. Equitable 
Trust Co., Pa., 64 Atl. Rep. 591. 

74. FIRE INSURANCE—Assessment by Receiver of Mu- 
tual Company.—Where an assessment made by areceiver 
of amutual fire insurance company was: set aside, a 
new assessment made by a substituted receiver is valid. 
—Nichol v. Murphy, Mich., 108 N. W. Rep. 704. 

75. FsRE INSURANCE — Assessments of Mutual Com- 
pany.—Member of mutual fire insurance company by 
surrender of policy without payment of previous assess- 
ment held not relieved from liability under subsequent 
assessments.—Nichol v. Murphy, Mich., 108 N. W. Rep. 
704. 

76. FIRE INSURANCE—Dissolution of Company.—Un- 
der resolution of the directors of insurance corporation, 
whereby some of the shareholders gave notes to the 
company, held that on a dissolution a collection of the 
notes and distribution of the proceeds among the stock- 
holders was not authorized.—Anderson Vv. Buckley, Ala., 
41 So. Rep. 748. 

77. FRavuD—Purchase of Stock.—A stockholder of a 
corporation, having been elected director soon after his 
subscription, held not entitled to recover for false repre- 
sentations inducing .the same, in the absence of proof 
that the transactions in which he participated were not 
the cause of the corporation’s disaster. — Getchell vy. 
Dusenbury, Mich., 108 N. W. Kep. 723. 

78. FRAUDULENT CONVEYANCES—Burden of Proof.—In 
an action to set aside a conveyance of land as fraudu 
lent there must be somethiug besides mere blood rela- 
tionship between the parties to create such fiduciary re- 
lations as will shift the burden of proof.—Russell y. Phil- 
lips, Mich., 108 N. W. Rep. 718. 

79. FRAUDULENT CONVEYANCES—Want of Considera- 
tion.—A deed to the grantor’s children for the recited 
consideration of $1 held on it face voluntary and void 
against the grantor’s existing creditors.—Folmar yv. Leh- 
man-Dur Co., Ala., 41 So. Rep. 750. 





80. GIFTs—Delivery.—When a donor relinquished all 
control cver the property as owner, and parted abso- 
lutely with the title, that the donee allows possession to 
remain with the donor will not necessarily defeat the 
gift.—Hall v. Simmons, Ga., 54S. E. Rep. 751. 

81. HABEAS CORPUS—Void Act.—Where a provision of 
an act on which a charge is made is void, a conviction is 
also void, and persons held under such judgment will be 
discharged on habeas corpus.—Ex parte Knight, Fla., 41 
So. Rep. 786. 

82. HOMESTEAD—Exemption of Ungathered Crops.— 
Where land, though rented, was the homestead of the 
tenant, ungathered cotton was exempt from forced sale. 
—Nunn- Weldon Dry Goods Co. v. Haden, Tex., 95 8. W. 
Rep. 732. 

83. HOMICIDE—Assault with Intent to Kill.—On a prose- 
cution for an assault with intent to murder, there was no 
error in permitting the state to show the condition in 
which prosecutor was found shortly after the assault.— 
Jacobs Vv. State, Ala., 42 So. Rep. 70. 

84. INFANTS—Allowance of Fee to Guardian ad Litem. 
—The allowance to a guardian ad litem must be made by 
the court appointing him to cover his services at the trial 
and on appeal.—G ardner v. Moss, Ky., 96 8. W. Rep. 461. 

85. INFANTS—Custody of Children.—The chancellor has 
general power to superintend the affairs of infants and 
to provide for their custody.—Hesselman Vv. Haas, N. J., 
64 Atl. Rep. 165, 

86. INFANTS—W ho May Receive Payment of Judgment. 
—Only the regular guardian of an infantand neither the 
next friend by whom the infant sues, nor the attorney 
representing him in the action, has authority to receive 
payment of the judgment, and enter satisfaction thereof. 
—Collins v. Gillespy, Ala., 41 So. Rep. 930. ‘ 

87. INJUNCTION—Political Rights.—An illegal call fora 
state convention will not be enjoined by a court of equity, 
since such relief would be purely for the protection of a 
political right.—McDonald v. Lyon, Tex., 95 S. W. Rep. 
67. 

88. INTOXICATING LiQUORS—Sale of Domestic Wines. 
—While a municipality may forbid the keeping of liquors 
for illegal sale, it cannot adopt an ordinance prohibiting 
the keeping for sale of liquors which cannot lawfully be 
sold, and also forbidding the keeping of domestic wines 
for the purpose of sale, though the general law author- 
izes such sale.—Duren y. Stephens, Ga., 54 S. E. Rep. 
1045. 

$9. JUDGMENT—Matters Concluded.—In a suit to en- 
join municipal officers from destroying a building on the 
ground that it was erected in violation of an ordinance, 
a judgment of acquittal ina formercriminal proceeding 
held not res judicata.—Micks v. Mason, Mich., 108 N. W. 
Rep. 707. 

90. JuDGMENT—Res Judicata.—Finding of jury that a 
decedent died possessed of a will which had been mis- 
laid held not res judicata of an issue whether a will made 
by the decedent had not been destroyed by him with in- 
tent to revoke the same.—Jn re Lappe’s Estate, Pa., 64 
Atl. Rep. 607. 

91. JuRy—Competency of Juror.—A juror incompetent 
prorpter defectum is made specially competent by the act 
of the parties in allowing him to serve without chal- 
lenge, and a verdict will not be set aside for such cause. 
—Parris vy. State, Ga., 54S. E. Rep. 751. 

92. LANDLORD AND TENANT—Liability For Dangerous 
Condition of Premises.—Landlord held liable for death 
of child of tenant occupying flat from dangerous condi- 
tion of closet only if, under contract, closet was forcom- 
mon use of tenants.—Hess v. Hinkson’s Admr., Ky., 96 
S. W. Rep. 436. 

93. LIBEL AND SLANDER—Malice.—Where criticism of 
public officer raises reasonable inference of malice, de- 
fendant must show the truth or probable grounds for be- 
lief.—Mulderig v. Wilkes-Barre Times, Pa.,64 Atl. Rep. 
636. 

94. LICENsES—Mercantile Tax.—A tanner manufactur- 
ing leather in Virginia and selling itin Pennsylvania 
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held subject to mercantile tax on the whole volume of his 
business.—Commonwealth v. Cover, Pa., 64 Ati. Rep. 686. 

95. LIFE INSURANCE—Beneficiaries.—Where a widower 
with children married widow with child and they had 
two children, the policy of insu: ance taken out payable 
to his wife and their children inciuded the children by 
his first wife.—Lehman v. Lehman, Pa., 64 Atl. Rep. 598. 

96. MASTER AND SERVANT—Duty to Warn Against Dan- 
gers —Where an ivexperienced youth is employed to 
operate a dangerous machine, his master is bound to in- 
struct him as to his duties and to warn him of the dan- 
ger.—Cohankus Mfg. Co. v. Rogers’ Guardian, Ky., 9658. 
W. Rep. 437. 

97. MASTER AND SERVANT—Existence of Relation.— 
Where plaintiff was employed by defendant as a bridge 
laborer, the relation of master and servant existed from 
the time plaintiff arrived on the premises.—Virginia 
Bridge & Iron Uo. v. Jordan, Ala., 42 So. Rep. 73. 

98. MASTER AND SERVANT—Injury to Servant.—Injury 
to employee operating a printing press held not such as 
could have been reasonably anticipated, so as to render 
the employer liable therefor.—Creswell v. United Shirt & 
Collar Co., 100 N. Y. Supp. 497. 

99. MASTER AND SERVANT—Liability For Servant’s Neg- 
ligence.—Negligence on the part of a motorman in 
charge of a street car is the negligence of the street rail- 
road company.—Garrett v. People’s Ry., Del., 64 At). 
Rep. 254. 

100. MINES AND MINERALS — Arbitration Clause in 
Lease.—General arbitration clause in mining lease held 
not to include a matter in the agreement providing for a 
reference to three disinterested engineers to determine 
whether all the coal in the mine has been mined.— 
Henry v. Lehigh Valley Coal Co., Pa., 64 Atl. Rep. 635. 

101. MORTGAGES—After Acquired Property.—Where it 
is agreed that after-acquired property shall be subject 
to the lien of a mortgage such property on the mort- 
gagee taking possession becomes subject to the lien of 
the mortgage asofthe date thereof.—Mower v. McCar- 
thy, Vt., 64 Atl. Rep. 578. 


102. MORTGAGES—Description of Land.—Where a mort- 
gage conveyed “the mineral lands” described in a cer- 
tain deed and the deed described no lands as ‘‘mineral,”’ 
the mortgage covers the lands described inthe deed 
which were mineral in fact —Smith v. Vary, Ala.,41 So. 
Rep. 941. 


103. MUNICIPAL CORPORATIONS—Fire Limits.—A city 
having authority to fix fire limits and direct the manner 
of constructing buildings may by ordinance declare a 
building not so constructed a nuisance and authorize its 
abatement.—Micks v. Mason, Mich., 108 N. W. Rep. 707. 


104. MUNICIPAL CORPORATIONS — Ordinance Levying 
Taxes.—An ordinance of a town imposing a property and 
poll tax held to sufficiently specify the purpose for 
which the same is levied within Const. § 150 —Town of 
Mt. Pleasant v. Eversole, Ky., 96 8. W. Rep. 475. 


105. NEGLIGENCE—Burden of Proof.—One suing for 
damages from fire set by another must prove by a pre- 
ponderance of the evidence that the fire was negligently 
allowed to escape to the premises of plaintiff.—Allen v. 
Bainbridg, Mich., 108 N. W. Rep. 732. , 


106. NEGLIGENCE—Presumptions.—Where a tow boat 
company is engaged to tow a caisson and plaintiff had 
charge of the caisson and it was not under the exclusive 
control of the tow boat company, negligence is not to 
be presumed alone from the accident.—Frederickson v. 
Central Wharf Towboat Co., Me., 64 Atl. Rep. 666. 


107. NOTARIES — Action on Official Bond.—Where a 
notary procured money to be loaned, representing that 
an act of mortgage has been passed by him, pointing to 
his official paraph on the note, he gives currency to the 
note by means of his official paraph, and where it is 
forged the suretyon his bond is responsible.—Nolan v. 
Labatut, La., 41 So. Rep. 713. 


108. NUISANCE—Injury to Property.—A nuisance which 
annoys the occupants ofadwelling and so renders it 





less valuable as a habitation is an injury to property.— 
Roessler & Hasslacher Chemical Co. v. Doyle, N.J., 64 
Atl. Rep. 156. 

109. PARTITION —Effect of Advancements.—In a suit by 
heirs of a decedent for partition of real estate and dis- 
tribution, held in view of advancements to achild that 
the decree should have debarred him from participat- 
iug in a division ofthe land, but not from participating 
in the personal assets.—McCoy v. McCoy, Va., 54S. E. 
Rep. 995. 

110. PLEDGEs—Sale and Priories in Proceeds.—Where 
pledgees of goods belonging to different persons seli 
them and it is impossible to identify any of the money as 
derived from any specific goods, if there is a deficiency 
all claimants will be required to abate proportionately. 
—Smith v. J. B. Moore & Co., Pa., 64 Atl. Rep. 593. 

1ll. RECEIVERS — Appointment. — Failure to serve 
proper notice of acceptance of resignation of receiver 
and appointment of successor held not to be taken ad- 
vantage of in independent action by receiver.—Nichol v. 
Murphy, Mich., 108 N. W. Rep. 704. 

112. REPLEVIN — Conversion.—Where defendant was 
charged with the conversion of certain logs, evidence 
that it purchased all the title there was of record to the 
land from which the logs were cut held admissible as 
bearing on defendant’s good faith.—Gustin v. Embury 
Clark Lumber Co., Mich., 108 N. W. Rep. 650. 

118. STATUTES—4 ffect of Repeal—Where an action is 
brought to restrain defendants from organizing as a 
board of levee commissioners under a statute and from 
enforcing it, and pending the action the statute is re- 
pealed, the suit abates.—Doss v. Board of Com’rs of Mer- 
mentau Levee Dist., La., 41 So. Rep. 720. 

114. STREET RAILROADS—Duty to Siacken Speed.— 
Where a motorman sees a person on or near the track ip 
imminent danger, he should slacken the speed of the 
car,or stop, if necessary, to prevent accident.—Garrett 
v. People’s Ry. Co., Del., 64 Atl. Rep. 254. 

115. TAXATION — Assesssment to Agent of Unknown 
Parties.—An assessment made to the agent having the 
property under his control may be corrected after pay- 
ment of the tax under protest,to show the principal ulti- 
mately liable.—Title Guarantee & Trust Co. v. Los An- 
geles County, Cal., 86 Pac. Rep. 844. z 

116. TAXATION — Privilege Tax.—Where a corporate 
charter conditions the exercise of a corporate privi- 
lege upon the corporation paying to the state a 
proportion of its income, the acceptance of the 
charter creates a contract, and the exaction when 
plainly made for taxation is a tax in the just and proper 
sense of the term, but is at the same time a debt and not 
atax in the constitutional sense.—State v. Chicago & N. 
W. Ry. Co., Wis., 108 N. W. Rep. 594. 

117. TELEGRAPHS AND TELEPHONES — Negligence.—A 
telephone company is required to exercise that due 
care which the present state of scicniific knowledge as 
well as common observationofthe power of lightning 
would suggest as reasonably necessary for the protec- 
tion of life and property along its line.—Wells v. North- 
eastern Telephone Co., Me., 64 Atl. Rep. 648. 


118. TROVER. AND CONVERSION — Title of Plaintiff.— 
Where in trover it appears that before suit plaintiff had 
parted with the title to property involved, itis not error 
to grant a nonsuit at the conclusion of his evidence.— 
Hall v. Simmons, Ga., 54 8. E. Rep. 751. 


119. Trusts—Termination.—The courts will sometimes 
decree termination of a passive trust before the expira- 
tion of the time named, or one in which the purposes of 
the trust have been accomplished, or where no good 
reason 1s shown why the trust should continue, and 
where all persons interested are sui juris.—Kimball v. 
Blanchard, Me., 64 Atl. Rep. 645. 

120. WATERS AND WATER COURSES—Merger of Ease- 
ments.—Rights running in favor of some of the lots of a 
subdivision for the benefit of others, held merged when 
all became the property of one person.—Muscogee Mfg. 
Co. v. Eagle & Phenix Mills, wa., 548. E. Rep. 1028. 
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